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CTATBU. ARTICLES

HEKOTOPBIE COOBPAIKEHHS
O ITPOEKTE N3MEHEHHMU B PA3JIEJI VI
T'PAJKJAHCKOI'O KOAEKCA POCCUMCKOU ®EXEPALIAN
“MEXIYHAPOIHOE YACTHOE ITPABO”

© Xoanikun P.M.
Kanouoam wopuduueckux nayx

B pamkax peanu3aLyy KOHUETLIHH Pa3BUTHA MPaXX/JaHCKOIO 3aKOHOATE 1b-
cTBa,' paGoyas rpynna noa srunoit Cosera nipu [pesunente PO no konudu-
KALMH H COBEPLUISHCTBOBAHHIO MPaXKAaHCKOTO 3aKOHONATENILCTBA MOArOTOBIA
npoekt u3MeHeHnii 8 Pasnen VI Ipaxnanckoro koaekca Poccuiickoii @ene-
pauuu (nanee — 'K P®) “MexyHapoaHoe YacTHOe NpaBo”.”

[Tpennaraemble H3MeHeHHs, 6€3yCNOBHO, NPEACTABIIAIOT HE TOJILKO TEO-
peTH4eckui, HO U IPaKTHYECKH MHTEPEC M, BO MHOIOM, OTPayKatOT COBPEMEH-
Hble TpeOOBaHUsA rpakAaHCKOro obopora.

VIMIIOHMpYET H TO, YTO MpeuIaraemMble H3MEHEHHs O4eHb ""B3BELICHHbIE"
 BbiBepeHHble. Ham He yrasioch HaliTH B IPOEKTE KaKUX-JTHOO NOJIOKEHHUH,
KOTOpBIE ABAIOTCS aOCOMOTHO HEMPHEMIEMbIMH.

B 4aCTHOCTH, MOXXHO IIPUBETCTBOBATh MeJIAHHE YIATHTh U3 CT. 1209 'K
P® 0NHOCTOPOHHIOK KOJLTH3HOHHYIO HOPMY O (POpME BHEIHEIKOHOMHUYECKO#
CIIEJIKH C y4aCTHEeM pOocCHHCKUX opraHu3auui. Hamu yxe BeicKasbiBanach
TOUKA 3PEHHSI O TOM, YTO OHOCTOPOHHSS KOJUTM3HOHHAs HOpMa O hopMe BHELI-
HE3KOHOMMYECKO#H CAENKH NaBHO OTIKUIIA H IBHO HE COOTBETCTBYET COBPEMEH-
HBIM TPeGOBaHMAM IPaXAAHCKOro 060poTa,’ XOTS B OTEYECTBEHHOH IMTEpa-
TYpe HMEIOTCA CTOPOHHUKH 3TOi OTHOCTOPOHHEH HOPMBI.

Taioke crielyeT COrIacHTHCA C M3MEHEHHAMH, BHOCHMBIMH B 1By 68 ['K
P® o npase, noAeKalEM NPHMEHEHHIO K HMYLLIECTBEHHBIM U JIMYHbIM HEHMY-
LLIECTBEHHbIM [IpaBaM, B 4aCTHOCTH, NpeziaraeMyio HoBy:o CT. 12051 TK P 4

1CM.: KoHuenwus pa3sBuTHs FpaXIaHCKoro 3akoHonaresscrea. M.: Craryr, 2009,

2 TexcT npoekTa u3MeHenuii u pononxenuii 'K P® onybnukosan Ha HHTEpHET-
caiite Boicuero ap6urpaxsoro cyna P® — http://www.arbitr.ru/press-centr/news/
31726.html (15.12.2010 )

3Cm: Xoapikun P.M. INpuHumrst 4 paxropbl popMUpOBAHHA CONSPHKAHHUS KOJUIH-
3MOHHBIX HOPM B MEXAYHapOIZHOM 4HacTHOM mpase. [Jlucc. k.0.H. M., 2005,
C.222-224.

¢ MexayHapoaHoe yacTHoe npaso. iHocTpaHHoOe 3akoHonatenscTso / [loa pen.
A H. Xunbuosa, A.M. Mypasosa. M.: Craryt, 2001. C. 355-356.
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Ilpoext n3meneHui, no Halemy MHeHuUIO, YAAYHO MOAEPHU3NPYET KOJI-
JM3UOHHOE perynuposanne. ONHaKo XOTenock 6bl B3MAHYTH KDUTHUECKH H Ha
HHble nonoxenus Pasnena VI, ¢ em, uto6bl BbickasaTs HEKOTOPbIE PEKOMEH-
JaLyH [0 YTy JILEHHEO [IPOEKTA.

1. KOMMEHTAPHHU T10 COIEPYKAHUIO HOPM

1.1Cratba 1212T'KP® o [IpaBe, NOANEKAIEM NPUMEHEHUIO K JIOTOBODY
€ ydacTHeM norpeburens

Hens ct. 1212 TK PO — npeacraputs norpebutento, kak cnaboii cTopo-
He B 0053aTe/bCTBE, NOBbILIEHHBIH YPOBEHb 3alLIMThI H HCKJTIOUUTH CHTYAlIWH,
KO[a CHJIbHas CTOPOHA B 00513aTeNbCTBE, TTyTeM HaBA3bIBAHHUSA TIPUMEHUMOTrO
MHOCTPAHHOTO Npaga, JIMILAET MOTPEOHTENS 3aLUThI, FAPaHTHPOBAHHOM 3aK0-
HOJATeIbCTBOM CTPAHbI €70 MECTA HKUTEILCTBA.

Penakums ocHoBHBIX nosoxenuii cr. 1212 'K P®, B Tom uncne, npensa-
raéMbIX HOBEJUI, HHKAKHX HapEeKaHUi1 HE BBI3bIBAET.

B 10 e Bpems, CiefyeT KpUTHYECKH B3mIAHYTh Ha u. 3 cT. 1212 TK PO,
KOTOpasl yCTaHaBJIMBAET UCKIIIOYEHHS M3 OBLIEro npasuia CNIEAYIOLIErO CO-
JepKaHus: .

 “3. Ilpasuna, yemanoenennwie nynxmamu 1 u 2 Hacmoaweti cmamou,
He NPUMENAIOMCA; -
1) x 002080py nepesosxu;

2) k 002080py 0 evinONHEHUU pabom unu 06 oxazanuu ycaye, eciu
paboma donxcna buime @uinOAHEHA UNU yenyeu oonscuel Guims OKazans
UCKTTIOYUMENDHO 6 UHOU CMpaHe, YeMm CIPAHA Mecma JCUmenscmea no-
mpebumens.

Tlpedycmompennvie nacmosuum nynxmom uzvsamus ne pacnpocmpa-
HAIOMCS Ha 002080pbi 06 OKA3AHUU 30 0BUYYIO YeHy yeaye no nepegoske u
Pasmelyenuio (He3agucumo om eKIOUeHUs 8 06IYI0 Yyeny cmoumocmu
opyaux ycayz), 8 yacmuocmu na 002080pbi 6 chepe mypucmuveckozo 06-
CRYIHCUBAHUS” .

Hano ckazars, uto nono6usie uckodenus B konmBHOHHOM perynuposa-
HHUM HE SBJIAFOTCA 06LIeNpH3HaHHbIMK B MHpe. B ct. 3117 T PaOXKIAHCKOTO KO-
nekca Keebeka (Kanaaa), kotopast mocssmena KOJUTM3HOHHOMY peryJiipoBa-
HHIO OrOBOPOB C y4aCTHEM MOTPEOUTENS, HET HCKITIOHEHMHIH 1S IOrOBOPOB
TIEPEBO3KH H OKA3aHHS YCITYT, XOTsl B HeH CONEepIKATCs NPeNHUCaHHS, B LIEIOM
BECbMa CXOXKKe ¢ HOBO# penakuueii ct. 1212 'K P®. He ycranasnupatotes
TNOJOOHBIE OrPAHHYEHHS TAIOKE B KOJLTU3HOHHOM npase JIMXTeHLuTeHA® ¥ HHBIX
CTpaH.

BornbiMHCTBO OTeyeCTBEHHbIX KOMMEHTAPHEB HUKAK He 0GOCHOBLIBAIOT
HEOOXOAMMOCTb TAKOro MCKItOHEeHH S B cT. 1212 TK P®.6 Jlnum HEKOTOpbIE

* MexayHaponHoe 4acTHoe npaeo. HuocrpaunHoe 3akonoaarenscteo / lon pen.
A.H. Xunbnosa, A.U. Mypanosa. M.: Craryt, 2001.C. 414.

Cwm., Hanpumep: KommenTapit k yacty TpeTbei ['paxknanckoro konekca Pocenii-
ckofi ®enepaunu (nocrareiinstit) / Tog pexa. A.JI. Maxogckoro, E.A. CyxaHosa. M.:
tOpueTs, 2002. C. 444; KommenTapnii k I'paxcnanckomy konekcy Pocceuiickoit Denepa-
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KOMMEHTAapUH NPUBOIAT AOBOJbE B [10JIb3Y 3TOI0 HCKIIIOYEHMs . Tak, B OfIHOM
AeJ1aeTCA NOMbITKA 000CHOBATH HEOOXOIHMOCTb HE PACIIPOCTPAHATS EHCTBHE
cT. 1212 'K'P® Ha 10roBops! epeBo3ku, NoApAIa M BO3ME3NHOFO OKa3aHHsA
yenyr cnenyownm obpasom: "Usbatue, copeprxaieecs B noarn. 2 1. 3 kom-
MEHTHPYeMOii CTaTbi 00yC/IoBNeHO crieLudrKoii paGoT H YCyT, BLINONHEHUE
(oxazanwvie) M oTpebeHHe KOTOPBIX NPOUCXOAST B PAMKAX FOPHCAHKLIAM HHOTO
NPaBoTOps/IKa, YEM MPaBO CTPaHbl MECTA JKHTENbCTBA NoTpebuTens”.” B apy-
FOM KOMMEHTapHH YKa3bIBAETCsl, YTO NOTOBOP NEPEBO3KH OCYILECTRIISETCS Ha
TEPPHUTOPHH HECKOJIBKMX MOCYIapCTB, NOITOMY €10 LIeJIeCO00PasHO NOCBATHTE
LB ONIHOMY T1pagy, HO MPH 3TOM HUKAK He 0GOCHOBLIBAETCS, TOYEMY ITHM
OIHHM NTPABOM JOJKEH ObITh MMEHHO TO, KOTOPOE AEHCTBYET B MECTE HAXOMK-
NeHus NepeBo3|HKa, a He notpeburens.® [pumeHHTENBEHO K IOrOBOpY MOApsi-
Nia ¥ BO3ME3/IHOTO OKa3aHHA YCyT YKa3blBA€TCS, YTO TAKUE AOrOBOPbI HUKAK
He CBA3AHbI CO CTPAHOH MECTOXHTENLCTBA MoTpebHTeNs.’

- Ipencrapnsercs, 4To npu GOPMYNHPOBAHUM 3THX HCKFOUEHUI B CT. 1212
'K P® Gb11a npuHsTa BO BHHMaHHE MOJENb, peau3oBaHHas B CT. 5 PUMCKoi
roHBeHLMH 1980 rona o npage, MPUMEHUMOM K KOHTPAKTHBIM 0053aTeNbCTBAM
(nanee — Pumckas koHBeHLHA ).

B camom aBropurertHom koMmeHTapuu kK Pimckoii konsesuun 1980 rona
YKa3biBaeTCs, 4TO NPHUHHONH BHECEHHS 3TON0 HCKJIFOUEHUS B CT. 5 PUuMckoi
KOHBEHLIMM ABIETCA CrieLM(HKA TOrOBOPOB [TEPEBO3KH, @ TAKIKE TO, YTO B 110~
AOBHBIX CHTYaUMAX MOTPEGUTENb HE MOXKET Pa3yMHO PacCHHMTLIBATH Ha MPH-
MEHEHUe CBOero npasa. '’

-OnHaKo AaHHbIH NOAX0A NOABEPrcst 060CHOBAHHOM, Ha HAlIl B3NN, KPH-
THKE B JIUTEpaType. B 4aCTHOCTH, yKa3biBaIOCh, YTO HH pa3paboTuMKH, HH
KOMMEHTaTOpbt PUMCKOH KOHBEHLIMH HE NPEIOKUIN HUKAKUX aIeKBaTHBIX
0OBACHEHHH TOTO, B YeM 3aKITIOUAETCs CHieLM(HKa ITHX I0TOBOPOB H II0YEMY

LM 9aCTH TpeTei (noctareinbiit). 3-e u3n., uenp. u go. / Ots. penaxropst H.U. Mapsi-
wesa, K.b. Spowenko. M: HFHOPA-M, 2010. C. 552-553; KommenTapwii k ['paiaHcko-
My konekcy Poccuiickoit @enepauun. Yacte Tpeths (noctareitusiit) / Ots. pen. JLIL
Anypuesa. M.: Bonrepc Knysep, 2004. C. 520-521; KommenTapuii k [ paxaaHckoMmy
konexcy Pocouiickoli Penepaunn, uacTy Tperbeif (nocrareitumii) / Mon pen. B.IT. Moso-
nuHa. M.: MHOPA-M-HOPMA, 2002. C. 359; MesxaynaponHoe yactHoe npaso: [Tocta-
TefiHbIi KOMMeHTapuii paznena VI Ipaxaanckoro koxekca Poccuiickoit denepaumm /
[Ton pen. I1.B. Kpamennunukosa. M.: Craryt, 2010. C.211-213.

" KommenTapuii k ['paxaasckoMy konekey Poccuiickoit DegepaLnn, yactu Tpe-
TheH (nocrareitustit) / Tlox pen. T.E. A6osoit, M.M. Forycnasckoro, A.J. CeemiaHoga.
M.: FOpaiit, 2004. C. 419.

¥ KommenTapuii k ['paknatckomy kozexcy Poccuiickoii denepanm (nocTateiiHbiit)/
IMon o6ur. pen. A.IL. Cepreesa. M.: [TpocmekT, 2002. C. 257.

-2 Tam xe.

"*Giuliano, M., Lagarde, P. Report on the Convention on the Law Applicable to
Contractual Obligations // Official Journal of the European Communities. Vol. 23. 31
October 1980.P. 24.



3Ta crieL QKA JOMKHA IPEBANTHPOBATH HAJ 3ALUMTOM npas norpeburens.
PaBHBIM 06pa3om He MOXeT CHUTATECSH 0OGOCHOBAHHBIM 6€3 ONON-HHTENb-
HOH apryMeHTaumH 1 IOBOJ( O TOM, 4TO NOTPEGUTEND HE MOMKET PACCYUHTBI-
BaTb Ha [IPUMEHEHHE CBOEro npasa.'? ; ' :
-+* B Pernamenre Esponeiickoro coroza Ne593/2008 o 1IpaBe, NPUMEHHUMOM K
KOHTPaKTHbIM 00s3arenbcTBam (nanee - Pernament Pum I) sTH-uckmoueHns
6bLIH coxpaHeHsl, HO B PernamenTe Tenepnb npsmo YKa3aHo, YTO CT. 6 IpHUMe-
HAETCH K I0roBOpam NepeBO3KH NOCKUIOK, KOTOPHIE NONANAIOT N0/ PeryHpo-
BaHue [locraornenns Cosera 90/314/EEC or 13 mous 19901
Ilpn 3ToM He cnenyer 3a6b1BaTh, 4TO 3TH HCKIIIOUEHHS COXpaHEeHbI U3-3a
TOTO, HTO KOJLTH3HOHHOE PETyTHPOBAHHE OMOBOPOB NEPEBO3KH CONEPIKUTCS B
crarbe 5 Pernamenta Pum |, kotopas, kak npennonaraercs, rapaHTHpyeT aliek-
BaTHYIO 3aWKTy notpeburenam.” B n. 32 [TpeamGynbi k PernamenTty Pum |
YKa3bIBAETCH, YTO OCHOBAHHEM JU1S 3TOI0 HCKJIIOYEHHS TaKXKe ABISIETCH 0CO-
6ast Npupona A0roBopa NepeBo3KH M HEOGXOAUMOCTD 0BeCTIeYeHHS HHTEpEeCcoB
KaK [1aCC&KUpa, TaK H 3aCTPaXOBaHHbIX JIHLL. " Lo
* o Hawemy MHeHHIO, coxpanenue B cT. 1212 I'K PO nono6HbIX HeKioUe-
HHH ABNACTCS HeLeNeCOOOPasHbIMH M0 CEAYIOWIMM PHYHHAM:
B ominune ot Pernamenta Pum L s or. 1211 TK P®, Hu nHble poccuiic-
KH€ HOpMbI MEXYHAPOAHONO YACTHOIO [PaBa HE CONEPIKAT CTIELIMANEHBIX HOPM
O KOJLTH3HOHHOM peryTHpOBaHHH AOTOBOPOB NEPEBO3KH U IONOBOPOB 06 OKaza-
HMH yCIyr / BHITIONHEHHH PaGoT, KoTOphE 6bl NPEAOCTABAAIH notpebuTesio
3[ICKBATHYIO 3ALUMTY B Clly4ae 3aK/IIOYEHHS TAKHX JOrOBOPOB C HHOCTpAH-
HbIM 3j1eMEHTOM. Tlo3TOoMY HeLienecoobpa3Ho 060CHOBLIBATE HCKITIOYEHHS B
4.3 c.1212 'K P® ccpuikamu Ha To, 4To nogobHoe perynupoBaHHe coaep-
#HTCA B CT. 6 PernamenTa Pum I. S
Kak yka3aHo Bbille, ewie onHUM OCHOBaHHEM s COXpaHeHHA HCKJTIoYE-
HHsA B CT. 6 PernamenTa PuM I, ssisunach HeoGxonuMocTs obecreduTs 3aUIMTY
HHTEPECOB 3aCTPAXOBAHHBIX JIHLL. ITO OCHOBAHHE TAIOKE JO/DKHO KPHTHYECKH
paccMaTpuBaThCst pPOCCHIACKMM 3akoHonaTesnieM. CTpaxoBaHHE OTBETCTBEHHO-
CTH NIEPEeBO34HKaA MMOKA JAIEKO HE BO BCEX CITyuasX NPHBOJMT K BBITLIATE CTpa-
XOBOFO BO3MELLEHHS POCCHHCKOMY TIOTPEGHTESIO, B CBA3H C YEM IIPOCMATPH-
BAETCA HEOOXOAMMOCTb 06€CTIEUHTD, B IEPBYIO OYEPEI 3ALLHTY norpeburess
cna6oii CTOPOHSI B 0643aTeNBCTBE, M JIMLIL IOTOM — CTPaXOBLUHKA.
He mMoryT 6biTb npi3Hanb! 060CHOBaHHBIMI aPIYMEHTHI O TOM, YTO [10-
TPEOHTEIIb HE MOXKET PasyMHO PACCYMTBIBATE HA IPHMEHEHHE CBOETO npasa.

! Dicey, Morris and Collins on the Conflict of Laws, 14th edition. Volume 2, London:
Sweet & Maxwell, 2006. P. 1645.

2Ibidem.

*Cm., Hanpumep: Guidance on the Law A pplicable to contractual obligations (Rome
I). Outline of the main provisions. JlokymeHT 6611 noAroTORNEH MuHucrepcTBOM ocTH-
unu Coeanrentoro Koponescrsa BenuxoGpuranus u CegepHoit Mpnanauu / goctynen
Ha caiite: http://www.justice.gov.uk/about/docs/guidanoe-law-contractual-obligations-
romei.pdf



Lesibto CrielManbHOro KOLTM3HOHHOTO PEryTMpOBaHHSA OTHOLIEHHMIA C 110~
TPeOHTENSIMH KaK pa3 H ABJISETCS NPELOCTABIEHHE TOTPEGHTENIO BOBMOX-
HOCTH I10J1530BaThCS 3ALLUTON CO CTOPOHBI CBOEH NPaBOBOii CHCTEMbI (KO-
TOPOH OH MOT JIMLUMTBLCS MPH 3AKTIOYEHHH J0NOBOPOB C NPOdeCCHOHANTBHOM
CTOPOHO#).

-Kpowme toro, cywectsyromue B u. 3 ct. 1212 'K PO ucknmrouenus npu-
BOIST K BO3MOXHOMY ylUeMJIEHHIO NpaB c1aboii CTOpOHbI NpH 3aKTiove-
HHH JOTOBOPOB MEPEBO3KH H JOTOBOPOB NOAPAAA / BO3ME3ZHOIO OKa3aHHs
YCJIyL.

K npumepy, B HacTosLuee BpeMs poccuiickue noTpebHTeNnu 1S CBOUX
MOE3/I0K BCE Yallle UCNONb3YIOT HHOCTPaHHble aBHakoMnanui. MHoctpanHeie
NEepeBO34HKH, B aOCOMOTHOM GO/BUIMHCTBE CTy4aes, NOAYUHSIOT JOTOBOPbI
NepeBO3KH HHOCTPAHHOMY Tpagy.

PacnpocrpaHeHHOH NpaKkTHKOH MHOCTPaHHBIX KOMIAHHA ABISIOTCH TaK
Ha3bIBaeMble “HEBO3BPATHbIE GUIIETHI”, TO €CTb GHNETHI, CTOMMOCTb KOTOPIX
He BO3MELIAETCs NOTPEOUTENIO AaXKe, €CITH MACCAKKP OTKA3aJICH OT NoNeTa
38 HECKOJILKO HEJIENb, H YCITYTH 110 NEPEBO3KE eMY OKa3aHbl He ObiH.

B poccuiickom npase 3Toii cutyauuu nocesuiena ct. 108 Bosaymsoro
koaekca PO, npeaycmarpusatowas: “Ilactasicup 6030ymnoz0 cyona ume-
em npaso OmKAazamuCA oM noema c y8eooMaeHueM 06 3Mom nepeeosyu-
KQ He no30Hee yeMm 3a 08aA0Yams “emvipe 4aca 00 OMNPAGKU 8030VULHOZ0
CYOHQ, eCnu YCMAaHOBREeHHBIMYU NEPeBOIUUKOM NPABUTAMYU BO30VIULHBIX
nepego30K He onpedener Ab2OMHbLI CPOK, U NOAYNUMb 0OpamHo ynia-
YEeHRYIO 3a 8030yuHYI0 nepeso3ky cymmy. Ilpu omkasze naccaxcupa 6o3-
OYmHO20 CyOHa om nonema no3oHee YCMaHOBIEHHOZ0 CPOKA NACCANCUD
uMeem npaso NOAYUmMs 06pAMHO YNAaueHHYIO 3a 030YUIHYIO NEPECOIKY
CymMMy ¢ yoepocanuem cbopa, pasmep KOMOpPo2o He MOXNCEm Npeeuiuams
08adyamy namb NPOYEHNOE CYMMel, YNAAYEHHOU 3a 6030VULHYIO nepe-
803KY”.

OTa HOpMA OTpakaeT He TObKO MOAXO POCCHICKONO 3aKOHOAATENBCTBA
K 3alLHTe NpaB NoTpeduTeE s, HO U peaiu3yeT obiiiee PaBUIIO POCCHICKOTo
FpaXIaHCKOI0 1pasa, COrTaCHO KOTOPOMY B3MMaHHe TU1aThl 32 yCiyry 6e3 oka-
3aHMs TaKOBOM pacCMaTpHBaeTCs Kak HEOCHOBATEIbHOE 060ralleHHe.

Ecnv vckmoyenns, npeaycmorpennbie 4. 3 ct. 1212 'K PO, ocranyTes,
TO POCCHACKMI NoTpebuTenp OyAeT JIMLIEH 3aLUMThl, NPeNOCTaBIEHHOM
emy cT. 108 BosaymHoro konekca P®, a mHOCTpaHHas aBHaKOMMaHMs
TNOJTyYMT OILIATY 3a YCJIYTy, KOTOPYIO OHa He OKa3biBasia. JIpyrux MexaHu3smMoB
3alUHTDI NPAB NOTPEOHTENs B ITOH CHTYaLMH POCCHHCKOE NPABO He NPENOCTaB-
nser.

Taroke HET cMbicia IMIIATH POCCHIICKOrO MOTPeGHTENs 3aLHThI, €CJIH
PEMOHT ero aBTOMOOKIIS NPOU3BOAMTCS B MHOH CTpaHe, HalpuMep, B YKpaHHe.
Tockonbky c1. 1212 'K PO npyMeHseTcs TObKO NPH yCIOBUH, YTO KOHTPa-
redT norpebHTeNs (NpoeccHoHaNbHAasA CTOPOHA) OCYLIECTRIISET CBOIO €S-
TeNbHOCTh B CTPAHE MECTa XHTEbLCTBA NOTpeOUTE s, TH60 HanpaBIseT CBOIO
AeATeNbHOCTb HA TEPPUTOPHIO TAKOK CTPAHBI, TO 1S YKPaHHCKOTO MPEeaNnpH-
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HUMaTeN] He OyaeT HeonpaBaaHHbIX WK HETNpPeABUAUMBIX PHCKOB B CBA3H ¢
‘OKa3aHHEM YCJTyr /- OCyIecTRICHHeM pabor s poceniickoro norpeburens.

B0 Bpems KAK HEBOSMOXKHOCTD 1718 POCCHICKONo NOTpe6UTE IS HOMB30BATS-
- ©fl HOPMaMH POCCHICKOTO NpaBa ModkeT YUWIeMIaTberonpasa. =

" Bessau CO CKa3aHHBIM, NpeacCTaBnseTcs Les1ecoobpa3HbIM NONHOCTHIO
yaanurs u3cT. 1212 'K PO yacrs 3, MOCBAWEHHYO HCKITIOUEHUAM M3 0611ero

Wirih ?a:,z,Pasnﬁqnste‘nopMLl TK PQ® ronyckaror ONpPEEACHHBIC UCKIIOYSHUS 13

obux HOPM 0 noanexaiiem TIPH MEHEHHIO fipase— B YHaCTHOCTH, £CJIH 3TO

 BBITCKACT U3 38K0HA, YCITOBHIA 1M CyluemaéHOmBopa~—unu‘,coBoxynuocm 06-
'CTOATENBCTB Aena. e e ' & i et e

i :*Bnpemiaraemom npoekTe mMeueuﬂﬁPéé,aéha VITK P® npeanaraercs
AOMNONHUTE TOAOGHBIE HCKITIOYEHMS CIIOBOM “aBHO"! (cM. Hanpumep, fipeanara-

“©MbIC H3MEHEHHUS B CT.CcT. 12| 1,1213, 1217). Harpumep, B npoexcre npennara-
- €TCA CICRYIOLIAA PefaKLus U, 3~cr.~.1214:1?!(?@:"fcmponoﬁ,‘iccrmpaa ocyie-

CTBIIACT HCTIONHEHHE, HMeIOLIee ‘peliarollee sHayeHHe s ‘conepxaHUs

- /IOrOBOPA; [IPH3HACTCH, €CIH HHOE KO Me BLITEKAET U3 3aKOHa, YCIOBHIA UK

CYLIeCTBa NOroBopa Mubo COBOKYMHOCTH OBCTOSTENBCTS fesia, CTOpOHa, 1B-

- NSIOMmAACH, B YACTHOCTH. ...

- Mercas paboveit TPYNTEl B AaHHOM Cllydae Ham ‘MMITOHHDYeT, U60

) -npe;maraercxucmoqm"Bosmoxmme moynorpeﬁﬂeﬂm B CHTyaumu, korga

HET CEPEE3HBIX OCHOBAHMI 117151 TIPHMEHEHHS HCKITIOYeHES #3 0611ero npaeuna.
-+ BTooke Bpems, Ham TIOKa3aJ10Ch, YTO JAHHLII TOIXON B TIpoeKTe peanu-

'30BaH HENOC/IEOBATENLHO. Hanpumep, penaxiums HEKOTOPLIX HOPM He conep-
9KHT CJI0Ba “IBHO”; B yacTHOCTH: - - : ey :

© - ab3au2cr. 1203 TK P®: “K nesrensrocTs Takofi kelljréﬁmauuu;‘ecnu

"TIDHMEHHUMBbIM fABIFETCA POCCHHCKOE OpaBo, COOTBETCTBEHHO NPUMEHSIOTCH

HYCCKHX JHLI, €CIU HHOe HE BBITEKAET U3 3aKOHA., HHBIX [IPaBOBBIX. AKTOB HIIH

CYLUECTBA OTHOIIEHUS . . -

‘cTarbs 12161 : “Ilepexon npas KpEAHTOpa K APYroMy JIMLY Ha OCHOBA-

FIMH 38KOHA NPY YIOBIETBOPEHUH TAKUM JHLIOM TpeboBaHus KpeauTOpa onpe-

ACIAETCS 0 NPaBy, MOVIEKALIEMY MPUMEHEHHIO K OTHOLICHHAM KpPeAHTOpa U

TAKOTO JHHLIA 110 YIOBIETBOPEHHIO TPSOOBAHMS KpeauTopa, ec/iy MHOE He BhiTe-
K8ET U3 39KOHA WIIM COBOKYNHOCTH OGCTOSTENLCTR ena”. . .

~+ XOTH HaM NPeACTABNAOTCS ONpaBJIAHHBIMH TPEIAraeMbIe TEKCThI HOpM

cr.cT. 1210(6), 1222, rie cioro “seHo” ge Tpebyercs B cuny CrieUH(HKH OTHO-

LICHHH, OCHOBaHUA /151 IPHMEHEHHS “HeBHBIX" uCKTIONe NIt B cT.cT. 1203 u
12161 se kaxyTes croms OYEBUIHBIMMU. : L ,

1.3 Cratps 1215 'K PO 0 nororo HOM CTaTyTe

" B Hacrosiee Bpems B cr. 1215 TK PO NpenyCMOTPEHO, YTO paBoMm,

NOAEKAMM IPUMEHEHHIO K AOTOBODY, OTIPENIEIISHOTCS, B YACTHOCTH, “nocnen-
CTBHS HENEHCTBUTELHOCTH JoroBopa”. ‘ :
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Crartbs 1215 'K PO taroke, oueBUAHO, UCTIBITANA Ha cebe CHITBHOE BITH-
auue Pumckoii koneHuuu 1980 ropa u, B wactHocT, cT. 10 9T0M KOHBEHLIMY, B
KOTOpO# MMEETCS aHANIOTHYHAS HOPMA O TOM, YTO JIOFOBOPHBIM CTATYTOM OIl-
penenstoTes NOC/AeACTBUS HEAEHCTBHTENBHOCTH, HO HUUETO HEe CKa3aHo Npo
OCHOBaHHS HeACHCTBHTENBHOCTH [JOFOBOpA.

Onxoii U3 MpH4MH Takoi pegakimu cr. 10 PuMckoit konsenumu 1980 rona,
a, Bcnen3a e uct. 1215 'K PO, apasercs To, YTO OCHOBaHHS HEAEHCTBHU-
TeNBHOCTH JOTOBOPA MOI'YT UCXOIMTb HE TOJIbKO M3 lex causae (TipaBa, KOTo-
pPOMY BOroBop noa4KuHeH). JloroBop Takke MoXxeT ObITh PH3HAH HEAEHCTBY-
TeJIbHbIM HAa OCHOBAHHH JIMUHOIO 3aKOHA IOPHAHYECKOrO J1HLA - CTOPOHbI
A0TOBOPA (CKAXKEM, ECITH OH COBEPLUICH C HAPYILIEHUEM MOPAAKA COBEPILEHHS
KPYIHBIX C/IEA0K WK COEJIOK C 3aHHTEPECOBaHHOCTLIO). Kpome Toro, aorosop
MOXeT ObITb NPU3HAH HEAEHCTBUTESIbHBIM BCIEICTBUE OPOKA d)oprl T0 [paBy
CTpaHbl MECTA 3aKJIIOYEHHs JOrOBOpa.

B T0 )xe Bpems, npencraBiiseTcs HEOCMOPHUMBIM, YTO OCHOBAHMS HENIEH-
CTBHTENBHOCTH JOrOBOPA MOIYT ONPENENAThCS M MO lex causae, onpenense-
MOMY B COOTBETCTBHH C nipaBuiiamu CT.CT. [1210-1214, 1216 'K P®.

B cBs3u ¢ u3nokeHHbiM, npegiaraerca n. 6 4. 1 ct. 1215 'K PO uzino-
HKUTH CNENYIOLIMM 00pa3oM “ocrosanus u ROCIedcmeus Heoetucmaeumens-
HOCIMU 002060pa, ecu MAKue OCHO8AHUS WIU NOCAeOCMEUS He NpeoyC-
MOMPEHb. UHBIM RPABOM, NPUMEHUMBIM @ cuay Hopm pazoena VI
Hacmoawezo Kooekca”.

1.4 Crarbs 12201 0 npase noTepneBulero NpeabaBUTh NpaMoe TpeboBa-
HUE K CTPaXOBIIUKY

BriepBbie B OTeU€CTBEHHOM KOJUTH3HOHHOM PEryUPOBaHKH B Npeiara-
€MOif 3aKOHOaTeeM HOPME AeSIaeTcs NONbITKA Pa3pelluTh BONPOC O TOM,
10 KaKOoMY TpaBy JOMKHA OfPEAEATbCS BO3MOMKHOCTD /1S IOTEpIeBLUe-
ro npegbsABUThL MpAMoe TpeOOBaHUE K CTPaxoBUIMKY (6e3 Heobxoau-
MOCTH NPEeABABIATb CHauana TpeOOBaHHE K IPHUHHHUTENIO Bpea). MoxHO
APHBETCTBOBATH JXeJlaHHe 3aKOHOAATEJI YPEryiupoBaTh 3TOT HENPOCTO#H
BOMpOC.

Mexay TeM, npex e, 4eM KOMMEHTHPOBATb NPe1araeMyto HOpMY, He-
00X01MMO ONPENETUTHLCS C KBATU(HKALMEH IOPHIUIECKUX TIOHATHH.

Tak, B iuTEpaType BblCKa3bIBAJIOCH MHEHUE, YTO IPABO NPEAbABIIATh Tpe-
60BaHUE K CTPAXOBLUMKY MOXKHO pacCMaTpUBaTh Kak BOMPOC HAIMYHA NpaBa
Ha UCK, CJIS/IOBATENBHO, 3TOT BOMPOC OYAET CHUTATHCS NPOLECCYaibHBEIM H
JOJIXKEH perynupoBarbces lex fori (3akoHOM cTpaHbl cyaa). B To ke Bpems,
€CJ1M [IPH3HATD, YTO 3TO NPABO BBHITEKAET M3 CyLLecTBa 0053aTENLCTR, TO BOTI-
poc O OpaBe UCTLA NMPeAbABUTL TPeOOBaHHE K CTPAXOBLIMKY JODKEH peryiu-
POBAaTHCA [1PABOM, MPHMEHHUMBIM K CYIIECTBY JEMHUKTHOIO TpeOOBaHUS MK
JIOrOBOPY CTPaXOBaHMUI.

B crpanax o1iero npasa Cy/ib! MPUAECPIKUBAIOTCA MHEHHS, YTO JOITYCTH-
MOCTb IPSMOTO TpeboBaHMs HO/DKHA perynupoBsarbcs lex loci delicti commissi,
XOTS B HEKOTOPbIX Ae/1ax Cyabl MpUMeHWU lex fori, 060CHOBAB 3TO TEM, YTO
npeabsBIeHHe MPIMOro TpebOBaHHS K CTPAXOBLUIMKY - 3TO OCHOBAHHOE Ha 3a-
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Ha KOTOpkIE CAMMM 1OrOBOpOM PacNpOCTPaHeHHe TaKOI OTBETCTBEHHOCTH He
nojpasymesanoce. ' , y - S

B CLUA sonpoc O TOM, KaKHM fIPABOM JIOJIKHO peryMpoBarscs npaso Ha
npsiMoe Tpebosanme K CTPAXOBIIMKY OTJIHYAETCS OT WITaTa K wrrary. Hanpu-
mep, B Unnunoiice raxoe NpaBo 65110 npusHano NpoTHBOpeYaUM MyGnyHo-
My nopsaky,'* 8 wrarax Texac, Unnuuoiic 1 Muccucuny 6eino YCTaHOBIIEHO,
YTO 3TO [IPaBO NOMKHO PaCCMaTpHUBATBCS KaK OTHOCALICECH K npoueccyans-
HbIM BOIpocam M perynuposarbes no Jex Jori, u3 yero TarKke cnenan BbIBOL,
HTO OHO He MOXET HbITh IPUMeEHEHO B Apyrom wrare.'s

Ilpencrasnsercs, uro BOIPOC-0 BO3MOXHOCTH NpeabaBieHns npsaMoro

‘HBIM npaBoM. XoT4, kak nokazano BBILLIC, TAHHEIA NIOAXO HE CTOML OAHO3HA-
YeH. - B , G
Kpowme Toro, xotenoce 641 BbICKA3aTh HEKOTOPBIE PeNaKLIHOHHbIE COOG-
pakeHHs. ‘ s _

Tlpennaraemas Peaakums ct. 1220 louens 6amska k or. 40(4) Beognoro
3aKoHa k I'paxaanckomy ynoxenuio [ epmaHun.'’ :

MBI, Ha Halll B3r14, chopmynHpoBan kax MaTepHaITbHO-TIPaBOBas, a HE KOJLTH-
3HMOHHas HOopMa (Kak, BIpoyem, u B cT. 40(4) Beoaxoro 3akoHa Kk ITY).

B 310ii cB131 Ham npencraensercs, yro cr. 12201 MOXET 6BITh HaNONKE-
Ha cenyrowmm obpazom:

“Bosmoarcrocme npedvaenerus nomepneswum mpebosanus o eozme-

HOCmb Opyeoeo nuya 3a npudunenue epeda, donxncna onpedenamuca no
npasy, noonesxcawemy npumenenuio x obsazamenscmey maxozo opyzozo
Auya sosmecmums eped, aubo no npasy, noonexcawemy NPUMEHEHUIO K
002060py cmpaxosanus.”.

“Cwm.: Collins L. Interaction between Contract and Tort in the Conflict of Laws //
Collins L. Essays in International Litigation and the Conflict of Laws, Clarendon Press -
Oxford, 2008. P. 360-361.

'* Mutual Service Casualty v. Providence Mutual Casualty (1960) 25 111. App. 2d
429,166 NE 2d 316.

~1Cm.: Penny v Powell (1961) 162 Tex. 487,347 SW 24 601; Mutual Service Casualty
v. Providence Mutual Casualty (1960) 25 111, App. 2d 429, 166 NE 2d 31 6, Cook v. State
Farm Mutual (1961) 138 So. 24 363 (Miss.). :

Cw.: Tpaxknanckoe ynoxenue lepmaniu. BBonHsiii 3akon k I'paxnanckomy yno-
xenuto; Ilep. ¢ wem. / Hayuupie penaxropet H.I'. Enucees, A.J1. Maxkosckuii, T.®. Sxos-
Jiesa. M.: Borrepc Kitysep, 2004. C. 607.
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2. KOPUIUKO-TEXHUYECKHWE KOMMEHTAPHH

Xorenoch Obl TAKIKE BHICKA3ATH HEKOTOPBIC I0PHIAMKO-TEXHHYECKHE KOM-
MEHTapPHH, KOTOPbIE YIIPOCTAT PEryIHPOBaHHE, OHAKO HE MPUBEAYT K H3MEHE-
HHSAM CaMOTO CYLIIECTBA KOJUTH3HOHHOIO PEryJIMPOBaHHS.

2.1 Crarba 1211 TK PO

Ha ceropnsaunni aens ct. 1211 'K P(D npeacrasnger coboi Habop on-
POBEP)KMMBIX [IPE3YMILIMH, KOTOPbIE PEann30BaHbI ITyTeM BKITIOMEHHS B HaCTH
2,3, 4 v 5 dpasbl “...ecau unoe [A8HO] He 6blmeKxaem u3 3aKOHa, YCROBUU
unu cyuecmea 002080pa aubo cO8OKynHocmu obcmosmenscms dena...”

TpeacraBnsercs, 4T0O MHOIOKPaTHOE MOBTOPEHHE OHOH ()pasbl He SBIIs-
€TCA UesiecoobpasHbIM C TOUKH 3PEHHs IOPHAWYECKOH TEXHHKH. bosee Toro,
MHOrOKpPaTHOE BKJIIOYEHHE 3TOH (pasbl B TEKCT COOTBETCTBYIOLUHX YacTew
NEpErpykaer TEKCT  [IENIaeT ero TPYAHbIM K BOCTIpHATHIO. Ha npakTuke MHO-
M€ Cy/IbH roCy1apCTBEHHBIX CYNOB noche npoutenns cT. 1211 FK PO ve ocos-
HAIOT, YTO 3Ta CTATbs JOIYCKAET BO3MOKHOCTb ONPOBEPKEHHS TOH Ml MHOMH
TPE3YMIILIMN.

lNpencrasnsercs, yro Gonee nesiecoobpasHbiM 66110 Obl BEIAEIUTD 3TH
Mpe3yMIILMH B OTAENBHYIO YaCTh, Kak 370 6b110 caenaHo B cT. 4(5) Pumckoii
koHBeHLMH 1980 rona. Ita yacTh Moriia Obl GbITH H3J103KEHa CleIyIOLHM 00-
pasoM:

“Ecnu u3 3akoHa, YCA08Ul UIU Cyuecmea 002060pa aubo COBOKYNHO-
cmu 06cmoamensCcma 0ena A6HO Gblmexaem, Ynmo 002080p Haubonree mec-
HO CEA3aH C UHOU CMPAHOU, YeM ma, KOmopas yKa3ana € nyHkmax 2-3
Hacmosaweu cmamou, mo npwuemzemcx npaso cmpawl, ¢ KOMOPoU 0020-
80p Haubonee MecHo C6A3aN"

Buenom,ct. 1211 TKPD ¢ npe)maraeMblmu M3MEHEHHIMH MOXET ObITh
M3JI0XEeHa ClieYrouM 06pa3oM (s Lenei CpaBHEHHs U3MEHEHUs, pelyia-
raembie B 1IpoeKTe, NPUBOASATCH KaK OCHOBHOH TEKCT):

“Cratea 1211. [paBo, nomnexatiee MPUMEHEHHIO K JOFOBOPY MpPH OTCYT-
CTBHH COIJIaLIEHU CTOPOH O BbIOOpE npasa

1. Tpy OTCYTCTBHH COMIALIEHHS CTOPOH O MOIEkKALeM NPHMEHEHHUIO
npaBe K JOrOBOPY PHMEHSAETCS MPABO CTPaHBl, C KOTOPO# AOroBOp Hauboree
TECHO CBSA3aH.

2. l'[paBOM C’[‘paHbI c Kompou ):(oroaop Hau6onee TECHO CBA3aH, CYHTa-

3aKJTIOYEHUA I0TOBOPa HAXOAHTCS MECTO XKHTEIBCTBA HIIM OCHOBHOE MECTO
JEeATeNILHOCTH CTOPOHBI, KOTOPasi OCYLUECTBIISET HCIIONHEHHE, UMEloLIee pe-
LIakoLLee 3HAYEHHE I COAepHKaHus J0roBopa.

3. CTopoHoO#, KoTopas OCYLIECTRIIAET UCTIONHEHHE, MeIoLIee pelatollee
3HAMeHVe 11 conep)xaum nomsopa, mpi3HactCs, SCRHHHHOS ABHO-HE BoiFeka-

?eﬂbeﬁﬂeﬂa, CTOpPOHA, xmlomancx B YaCTHOCTH:
1) npomaBLIOM — B JOI'OBOPE KYTLIH-IPOJAXKH;
2) napureneM — B NOrOBOpPE AapeHHus;

11



3)apennonarenem — B AOroBOpE apeHIbl;

-4) ccynonarenem — 8 A0roBope 6e3B03ME3HOIO NO/IB30BAHUS,

5) nogpanuukom — g Aorosope noapsiaa;

51) ucnonuurenem — B AOrOBOPE BOIME3IHOrO OKA3AHHMS YCITT;

6) nepeBo3uHKOM — B JOrOBOPE NEPEBO3KH;

+ 7) akcneauropom — B AOrOBOPE TPRHCNOPTHOH 3KCMEAULINK;

8) saumonasuem (kpenuropom)— B torosope 3a#iMa (Kpe JUTHOM JIoro-
BOpE); 2 «

9) duHAHCOBBIM areHToM — B A0roeope pUHAHCHPOBaHHSA HOA YCTynKy
JCHENKHOro TpeboBaHHS,; C -

10) 6aHkom ~ 8 AOroBope 6aHKOBCKOro BKJ1ana (meno3ura) u Jorosope
6aHKOBCKOTO cyera; R . ~

11) xpanurenem ~ B ZIOTOBOPE XpaHEHHS;

12) crpaxoBimiom — 8 JIOroBOpe CTPaxOBaHHUSI,

- '13) noBepensbiM — 8 JIOroBOpE NOopy4eHHs;

14) komuccuonepom — B JIOroBOpe KOMHCCHH;

15) arenToM — B areHTCKOM IOroBope;

16) npaBooGnanarenem — B A0rOBOPE KOMMEPYECKO#H KOHLECCHH;

'17)3anorogarenem — B [OroBOpE o3amore; -

18) nopyuurenem — s AOroBOpe NOpy4HUTENbCTBA;

“19) nuuensuapom — B iuueH3HOHHOM [oroBope.

4. Ilpasom cTpanbi, ¢ koTopoi AOroBop HauGoInee TECHO CBS3aH, CUHTa-
€TCH, 86 BHO-HEe-Bb 867 39 BHH-HHA 4
OO-COBOKYHHOCTH-O06TOATOALOTR 718, B YaCTHOCTH:
1) B oTHOWIEHHH noroBOpa CTPOMTEJILHOTO MO/PsAA M AOTOBOpA NMOApA A
Ha BBITIOJIHEHHE IPOEKTHBIX U M3bICKATESTCKHX padot — npaso cTpausl, rae B
OCHOBHOM CO31aOTCA PEYCMOTPEHHbIE COOTBETCTBYOLUMM JIOrOBOPOM pe-
3yNbTaThl; »

2) B OTHOLUEHHH AQT'OBOpa IPOCTONO TOBAPHILECTBA ~ NPABO CTpaHbl, rjae
B OCHOBHOM OCYILECTBISETCS AEATENLHOCTD TAKOTO TOBApPULIECTBA;

3) B OTHOLUEHMH I0TOBOPA, 3AKITIOHEHHONO Ha ayKUHOHE, 110 KOHKYPCY MM
Ha Oupoke, — NPaBo CTpaHbl, e IPOBOMUTCA AYKLIMOH, KOHKYPC HITH HAXOQUTCS
6upxa;

4) B OTHOLIEHUH A0roeopa 06 OTHYKAEHUH HCKITFOUHMTETBHOMO MpaBa Ha
PE3YbTAT MHTEJIEKTYaIbHOM IEATENbHOCTH HIIH CpEeICTBO HHAMBHAYAIH3A-
LMK — MPABO CTPaHbI, HA TEPPUTOPHH KOTOpOH AeHCTBYeT nepenaBaemoe npu-
obpeTarenio HCKTIoYHTENbHOE Tp2ago, a €CJTH OHO ACHCTBYET Ha TeppUTOpPUK
ONHOBPEMECHHO HECKOIBKHX CTPaH, — MpaBo CTpaHBI, [1le HAXONUTCS MECTO
KHTEJILCTBA HJIH OCHOBHOE MECTO AeATEbHOCTH npasoob6nanarens;

5) B OTHOLICHMH JIMLIEH3HOHHOrO A0roBOpa — NpaBo CTpaHbl, HA TEPPHTO-
PHH KOTOPO# JIMLEH3NATY pa3pelIaeTes HCMOMb30BatKeE PpesyieTara MHTEILTeK-
TYaIbHOH [EATENLHOCTH MITH CPELCTBA HHIHBHYATU3ALIHH, & €CIH TAKOE HC-
N0JIB30BaHHE PAa3pEINAeTCAs B OTHOLUGHUH TEPPHTOPHH OJHOBPEMEHHO
HECKOJIbKHX CTPaH, —~ NPaBO CTPaHBI, [I€ HAXOAUTCH MECTO KHTEBCTBA HITH
OCHOBHOE MECTO NIeATETbHOCTH JIHLIEH3HApa.
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5.K HOI"OBOpy, CO,HCP)K&LHGM}’ JICMECHTLI paZHH‘lHL[X llomBOpOB npuMme-

Jxoroaop, paccMaTpHBaeMBIH B LIEJIOM, Hauﬁonee TECHO CBA3aH.

6. Eciiv B 1OroBOpe UCIONB30BaHbI IPUHATHIE B MEXIYHapOJHOM 000po-
Te TOProBble TEPMHHBI, TIPH OTCYTCTBHH B JONOBOPE MHBIX YKa3aHWH CYMTaeT-
1, YTO CTOPOHAMH COTNACOBAHO NIPUMEHEHHE K WX OTHOLUEHHUAM 0ObIuaeB
nenosoro 060pora, 0603Ha4aeMbIX COOTBETCTBY HOLUHMH mpmsmmn TEPMH-
HaMHU.

7. Ecau u3 3akona, ycaosuil unu cyujecmaa 002060pa Jzu6o COBOKYN-
HOoCmu obcmosimenbcma Oena A6HO @blmexaem, Ymo 002080p Haubonee
MeCHO C8A3AH C UHOU CIMPAHOT, YeM ma, KOmOopas yKasana 6 nynkmax 2-3
HacmoAwesi cCmamvu, Mo NPUMEHAEMCS NPAGO CMPAHbI, € KOMOPOU 0020-
8op Haubonee mecHo céa3an.” (KypCHBOM BbIAEJIEH TEKCT, KOTOPLIA npeaia-
raercs 100aBUTh B POEKT, 3aqep1<HyTb|M LWPUTOM - TEKCT, KOTOprPl npen-
naraercs ucxmoqmb)

INpennaraemas pepakuus cratby 1222 Bhiaenser KOJUTM3NOHHOE PETYIH-
pOBaHU1e OrpaHHUYEHUST KOHKYPEHLIMH B OTAENBHYIO YacTb 2. [Ipu 3TOM, Kak B
Ccliyuae ¢ HeloOpOCOBECTHOH KOHKYPEHLIMEH, TaK H B ClyHae C OrpaHH4YeHHEM
KOHKYPEHLIH, PUMEHHMbIM ABJISETCS PABO CTPaHbl, PhIHOK KOTOPOH 3aTpo-
HYT WJIH MOXeT ObITh 3aTPOHYT TAKHMH AEHCTBUSIMH. B CBSA3U CO CKasaHHbIM,
NPEeACTaB/ISETCS, YTO BbIASTATH KOJUTH3HOHHOE PEryIMPOBAHHE OTPaHHYEHUs!
KOHKYPEHLIUH B OTAETbHYIO YaCTh HET CMbIC/IA, & MOMCHO JIMILIb COOTBETCTBEH-
HO AOMONHKUTL 4. | cT. 1222.

PertamenTt EC Ne864/2007 o npase, nPUMEHUMOM K HEJOTOBOPHbIM
obszarenscTeam (Periament Pum 1I), kKoTOpbii MOT HCTIOIB30BATLCA B Kaue-
cre nipororuna as ct. 1222 'K PO, neficTrTeIbHO, CONEPIKHT ABA OTAEIb-
HBIX yHKTA O NpagBe, IPUMEHUMOM K HEI0OPOCOBECTHON KOHKYPEHLIMH K O -
paHHUYEHHIO KOHKYpeHUMH. Ho 310 He o3HauaerT, uto k cT. 1222 K P® cnenyer
UCTIONIB30BATh TOT e noaxon. [Ipexne Becero, Pernament Pum 1 He coBcem
OJIMHAKOBO OMpEIESISET MPaBo MPUMEHHMOE, C OHOH CTOPOHbI, K HEAOOPOCO-
BECTHOI KOHKYPEHLIHH, &, C IPYroi CTOPOHBI, K OrPaHHYEHHIO KOHKYPEHLIMH.
Cratbs 6 Pernamenra Pum Il npeaycmarpusaer, 4To HenoOpocoBeCTHas KOH-
KYPEHLIHsI I0/DKHA Pery/IpOBaThCS NPAaBOM CTPaHbl, [Ie MMEKOT MECTO KOHKY-
PEHTHBIE OTHOILEHHS HIIH KOJUTEKTUBHbIE HHTEPEChH] MOTpeOHTENEH KOTOpblE
MOTYT GBITh 3aTPOHYTHIL, 8 K BOTIPOCAM OTpaHHYEHHS KOHKYPEHLIMH JIO/DKHO
MPUMEHSATHCA MPABO CTPAHbI, PHIHOK KOTOPOH 3aTPOHYT WM MOXET ObITh 3aT-
POHYT.

Ipeanaraercs uznoxutb TekeT cT. 1222 'K PO cnenytowmm obpasom
(cpaBHEHHe 10 CPABHEHHIO C TEKCTOM TPOEKTa):

“1. K 06s3aTensCcTBaM, BO3HHKAIOLIUM BCIEACTBHE HEA0OPOCOBECTHOM
KOHKYPEHLMH WU OZPAHUYEHUA KOHKYPEHYUU, IPHMEHSETCS IPaBO CTPaHE,
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PBIHOK KOTOPOI 3aTPOHYT HITH MOJKET ObITh 3aTPOHYT FaKOH-MAKUMU KOHKY-
PEHLHEH Wik 02PanHuNeRueM KOHKYPeHYuY COOMBEMCMBERHO, €CIIU UHOE He
BBITCKACT M3 3aKOHA HTH CYLIECTBA 0043aTelIbCTRA.

Ecnu neno6pocosecthas KOHKYPEHLIHS 3aTPar#BaeT HCKIIFOUHTETLHO HH-
TEPEChI OTAENIBHOTO JIHLIA, IPHMEHHMOE MPABO ONPEENSETCA B COOTBETCTBUH
cocrarbeit 1219 u crarbeit 1223 nactosmera Konexca.

2,' BOA3GTFeHAHEFRA , . B e

HI3aKOHE-HAH-OYHIO6TRA-06A3aFeAHOTRa. . :

B 3aknouenne xouercs otMeTHTh, 4TO B IKYPHANBHOM CTATHE HEBO3MOKHO
PaccMOTPETD BCE ACNIEKTEI, BO3HHKAIOLUME NPH 00CY>KAEHHH NPOEKTa H3MEHEHHUH B
OCHOBHO# 3aKOH B O6/IACTH MEXCIYHAPOIHOTO HACTHOTO [1paBa. OueBuaHo, ecTb 1
APYTr€ MOMEHTBI, KOTOPIE MOXHO YITy4LLMTS B TEKCTE HPEIAraeMOro fIPOeKTa.
MB!I noctapamich coKyCHPOBATECS SHLLB Ha Tex, KOTOpbIE, HA HA B3LYIS, SRISIOT-
CA [IEPBOOEPETHBIMH /I OOLLIECTBA K FIPH 3TOM He CTOJTb PEBOJTIOLHOHHDL, 4T0G!
HE BITMCATECA B COBPEMEHHYIO MPaBOBYIO cucTeMy Poccuu. Xouerca HagesTbes,
HTO BBICKA3AHHBIE 3aME4aHWs MO3BOJIAT HAHTH NPHEMIIEMbIE PELLIEHHUS ISt yiyuile-
HHs1 KSUTHBHOHHOTO perynuposaHus B Pocouit,



' OBSERVATION SON THE DRAFT AMENDMENTS TO
“SECTION VL, PRIVATE INTERNATIONAL LAW,
OF THE RUSS[AN FEDERATION CIVIL CODE

“© Roman M. Khodykin
Candidate of legal sciences

- In the framework of implementing the plan for development of the civil
legislation,' the working group under the auspices of the Russian Federation
Presidential Council for Codification and Improvement of the Civil Legislation
has prepared a set of draft amendments to Section VI, Private International
Law, of the Russian Federation Civil Code (the “RF Civil Code”).?

‘The proposed amendments are undoubtedly of interest not only from a
theoretical perspective but in practlcal terms and they largely reflect modern
business requirements.

Also, the highly measured and con51dered tenor of the proposed amend-
ments is deserving of praise. We did not fmd any prov1S|ons in the draft that are
entirely unacceptable ’

! See: KoHuenuus pa3BuTHA rPakIaHCKOro 3aKOHONATENbCTBA.M. Cmyr, 2009 [Plan
for Development of the Civil Legislation. Moscow: Statut, 2009].

2 The text of the draft amendments to the Russian Federation Civil Code has been
posted on the website of the Russian Federation Supreme Arbitration Court: http://
www.arbitr.ru/press-centr/news/31726.html (15 December 2010).
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- One can only welcome the intention to expunge from Art. 1209 of the RF
Civil Code the one-sided choice-of-law rule relating to the form of foreign eco-
nomic transactions in which one of the parties is a Russian undertaking. We
have previously expressed our view that this rule is long outdated and clearly out
of step with modern-day business dealings,’ although in the Russian legal litera-
ture one still finds proponents of the rule. »

" We are also look with favour on the amendments contemplated to be made
to Chapter 68 of the RF Civil Code regarding the law to be applied to property
rights and personal non-property rights, particularly the new Art. 1205’ of the
RF Civil Code. ‘

We believe that the draft amendments successfully bring conflict-of-law
regulation up to date. However, we would like to take a critical look at certain
provisions of Section VI and provide some recommendations as to how the
draft could be improved. : :

1. COMMENTS ON THE SUBSTANCE OF THE RULES

1.1 Article 1212 of the RF Civil Code, relating to the law to be applied to con-
sumer contracts o . :

The purpose of Art. 1212 of the RF Civil Code is to provide the consumer, as the
weaker side in an obligation, with a higher level of protection and exclude situa-
tions where the stronger side in an obligation, by imposing the applicable foreign
law, deprives the consumer of the protection guaranteed by the legislation of the
country where he has his habitual residence.

The wording of the main provisions of Art. 1212 of the RF Civil Code,
including the contemplated new clauses,gives no cause for concern.

ButArt. 1212(3) of the RF Civil Code, establishing exceptions to the general
tule, comes in for some criticism:

“3. The rules established by clauses 1 and 2 of this article shall not
apply:

1) to a contract of carriage;

2) to a contract for performance of works or provision of services, if the
work must be performed or the services must be provided exclusively in acoun-
try other than the country of the consumer’s place of residence.

The exclusions envisaged in this clause shall not apply to contracts
Jor provision of services of carriage and accommodation which stipulate
a total price (notwithstanding the inclusion of the price of other services
in the total price), in particular, contracts in the sphere of tourist servi-
ces.” :

- -~ It must be said that such exceptions to conflict-of-law rules are not recog-
nized in all countries. Art. 3117 of the RF Civil Code of Quebec (Canada),
which regulates the choice of law in relation to consumer contracts, does not

*See: Xoapikun P.M. TIpHHUHNBI # DaKTOPEI HOPMHPOBAHUS CONEPKAHHA
KOJUTH3UOHHBIX HOPM B MEXIYHApPOIHOM YacTHOM npase. [luce. k.10.H. M., 2005. C.
222-224 [Khodykin R.M. Principles Underlying Conflict-of-Law Rules in Private
international Law, Ph.D dissertation, Moscow, 2005, pp. 222-224].
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envisage any exceptions for contracts of carriage or contracts for services,
although it does contain prescriptions that on the whole are very similar to
the new wording of Art. 1212 of the RF Civil Code.* Nor are any such excep-
tions provided for in the conflict-of-laws rules of Lichtenstein’ or other coun-
tries.

Most Russian legal commentaries do not support the position that such
exceptions in Art. 1212 of the RF Civil Code are necessary.® Arguments in
favour of such exceptions can be found in only a few. For example, in one
such commentary the need to avoid extendin g the effect of Art. 1212 of the
RF Civil Code to contracts of carriage, contracts for performance of works or
contracts for provision of services is argued as follows: “The exception con-
tained in sub-clause 2 of clause 3 of the article in question is based on
the particularities of the works and services performed (provided) and
the consumption of which takes place within the Jurisdiction of another
legal system than the law of the country of the consumer s place of resi-
dence.”’ In another commentary it is argued that a contract of carriage is
performed in the territory of more than one state and therefore it is expedient

¢ MexxayHapoaHoe wacTHoe npaso. luoerpannoe 3akoHonarensctso / [lon pex.
A.H. Xunuuosa, A.U. Mypanosa. M.: Crartyt, 2001. C. 355-356[Private International
Law. Foreign Legislation, eds. A.N. Zhi lisov, A.1. Muranov. Moscow: Statut, 2001. P, 355-
356).

* Ibid. P. 414.

*See, e.g.: KommeHTapHii k wactu TpeTbei I'paxknanckoro konekca Poceuiickoii
Denepauny (noctareiinsiit) / non pen. A.J1. Makosckoro, E.A. CyxanoBa. M.: IOpucTs,
2002. C. 444 [Commentary on Part Three of the Civil Code of the Russian Federation
(Article-by-Article) ,eds. A.L. Makovsky, E.A. Sukhanov. Moscow: Yurist, 2002, P. 444j;
[KommenTapuii k I'paxaanckomy xozexcy Poccuiickoit denepauun yactu TpeTe
(nocrareinbiii). 3-e u3n., uenp. v pon. / OTB. penakropsl H.H. Mapenuesa,
K.B. Sipowenko. M: HH®PA-M, 2010. C. 552-553[Commentary on Part Three of the
Russian Federation Civil Code (Article-by-Article) 3% edition, revised and appended/
Ed.byN.I. Marysheva, K.B. Yaroshenko.Moscow: INFRA-M, 2010, P. 552-553 ];;KommenTapuii
Kk I'paxnarckomy konekcy Poccuitcroit denepauun. Yacts TpeTha (nocrareiinstit) / OTs.
pen. JLII. Anydpuesa. M.: Bontepc Knysep, 2004. C. 520-521[Commentary on the
Russian Federation Civil Code. Part Three (Article-by-Article)/Ed.-in-chief
L.P. Anufriyeva. Moscow: Wolters Kluwer, 2004, pp. 520-521;KoMMmenTapHii k
I'paxcrancromy xonexcy Poceuiickoii denepaunn, yactu TpeThei (noctarelinmiii) / nox
pen. B.I1. Mosonuna. M.: HFHOPA-M-HOPMA, 2002. C. 359[Commentary on the Russian
Federation Civil Code, Part Three (Article-by-Article /Ed. by V.P. Mozolin. Moscow:
INFRA-M-NORMA, 2002. P. 359]; MexaynaponHoe yacTHoe npaBo: [TocTare il b1ii
komMMeHTapuii pasnena VI I'paxaasckoro xopexca Poccuiickoii ®enepauun / Ioa pen.
ILB. KpawenunHukosa. M.: Craryt, 2010. C. 21 1-213[Private International Law: Article-
by-Article Commentary on Section IV of the Russian Federation Civil Code/ Ed. by P.V.
Krasheninnikov. Moscow: Statut, 2010. P. 21 1-213].

” KomMenTapuii k [paxnanckomy xoaekcy Poccuiickoit ®enepaumu, yacru
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to dedicate just one law to it, yet at the same time no explanation is offered as
to why that one law should be the law of the place where the carrier, rather
than the consumer, is located.® Regarding contracts for performance of works
and provision of services on a paid basis, it is argued that such contracts are
not in any way connected to the country where the consumer has his place of
residence.’ L

It seems that these exclusions in Art. 1212 of the RF Civil Code are likely
based on Art. 5 of the 1980 Rome Convention on the law applicable to contrac-
tual obligations (the “Rome Convention™).

In the most authoritative commentary on the Rome Convention it is stated
that the reason for including these exceptions in Art. 5 of the Rome Convention
was the specifics of contracts of carriage and the fact that in such situations the
consumer cannot reasonably expect to have his lex loci applied.”

However, in the legal literature this approach has drawn what we believe is
warranted criticism. Among other things, there is the argument that neither the
authors of the Rome Convention nor commentators have offered any adequate
explanation of what the specific nature of these contracts are or why they should
prevail over the protection of consumers’ rights.!' Likewise, the position that a
consumer cannot reasonably expect to have his7ex Joci applied cannot be deemed
justified without further reasoning. '

These exceptions were preserved in Regulation (EC) No. 593/2008 of the
European Parliament and of the Council on the law applicable to contractual
obligations (“Rome I’), but the latter now states that Art. 6 is to be applied to
contracts relating to package travel, which are regulated by Council Directive
90/314/EEC of 13 June 1990.

It should not be forgotten that these exceptions have beenretained due to
the fact that conflict of laws in relation to contracts of carriage is regulated by
Art. 5 of Rome I, which is meant to guarantee adequate protection of con-

TpeTbeil” (nocrateiinsbtit) / [oa pen. T.E. Abosoii, M.M. BorycnaBckoro,
A.T. CeetnanoBa. M.: FOpaiit, 2004. C. 419 [Commentary on the Russian Federation
Civil Code, Part Three (Article-by-Article)/ Ed.by T.E. Abova, M.M. Boguslavsky, A.G.
Svetlanov. Moscow: Yurait, 2004. P. 419].

¢ KommenTtapuit k [paxxnanckomy konekcy Poccuiickoii Genepatmu (octareifHbtii )/
I'on o6u. pen. A.IN. Cepreesa. M.: [Tpocnext, 2002. C. 257 [Commentary on the Russian
Federation Civil Code, Part Three (Article-by-Article)/ Ed. A.P. Sergeyev. Moscow:
Prospekt, 2002. P. 257].

?1bid.

1 Giuliano M., Lagarde P. Report on the Convention on the Law Applicable to
Contractual Obligations // Official Journal of the European Communities. 31 October
1980.Vol. 23.P. 24.

! Dicey, Morris and Collins on the Conflict of Laws. 14" edition. Vol. 2. London:
Sweet & Maxwell, 2006. P. 1645.

12 Ibid.
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sumers." Clause 32 of the Preamble to Rome I states that these exceptions
are based on the particular nature of contracts of carriage and the need to
ensure an adequate level of protection of passengers and holders of insurance
policies.

We are of the view that keeping such exceptlons inArt. 1212 of the RF
Civil Code would be inexpedient, for the following reasons:

Unlike Rome I, neither Art. 1211 of the RF Civil Code nor other Russian
norms on private international law include any special rules on conflict of laws
with regard to contracts of carriage or contracts on provision of services / per-
formance of works which would provide consumers with adequate protection
where such contracts involve a foreign element. Hence it is inexpedient to base
the exceptions in Art. 1212(3) of the RF Clwl Code on the fact that Art 6 of
Rome I establishes such rules. :

As mentioned above, another reason for retammgﬂte exceptlon in Art 6of
Rome I is the need to protect the interests of insurance policy holders. This
should also be scrutinized by Russian leglslators Presently it is far from every
instance where; although a carrier’s liability is insured, Russian consumers re-
ceive insurance: «compensation. Therefore, there is a discernable need to ensure
that priority is given to protecting the consumer as the weaker sidein the obhga-
tion and only then —the insurer.

‘The argument that a consumer cannot reasonably expect to have hxs lex
loci applied is not well founded. The purpose of special conflict-of-laws rules
for relations involving consumers is specifically to provide consumers with the
possibility to-avail themselves of the protection afforded by their respective legal
system (which the consumer could otherwnse be deprlved of in entering into
agreements with a professional party.

vFurthermore, the exceptions enshrined in Art 12 12(3) of the RF Cwnl Code
leave the door open for possible infringement of the weaker side’s rights when
entering into contracts of carriage and contracts for performance of works /
provision of services on a paid basis.

‘As an example, Russian consumers are mcreasmgly using foreign airlines
in their travels. The vast majority of foreign carriers stipulate that their contracts
of carriage are governed by foreign law. -

‘Among foreign companies the use of “non-refundable tickets”.is w1de-
spread, i.e. tickets whose value will not be refunded to the consumer even if the
passenger decides not to fly weeks in advance and no passenger carriage serv-
ices are provided to him.

In Russian law such situations are governed byArt 108 of the RF Aviation
Code, which reads as follows:

“An aircraft passenger is entitled to decline to take a ﬂtght notifying

¥ See, e.g.: Guidance on the law applicable to contractual obligations '(Rome I).
Outline of the main provisions. Prepared by the Ministry of Justice of the United
Kingdom of Great Britain and Northern Ireland and available on its website: http:/
www.justice.gov.uk/about/docs/guidance-law-contractual-obligations-romei.pdf.
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the air carrier thereof at least twenty- four hours before the departure of
the aircraft, unless the rules on air carrtage established by the air carrier
provide for a grace period, and to receive back the sum paid for the air
carriage. If an aircraft passenger declines to take a flight less than said
period of time prior to departure, the passenger shall be entitled to receive
back the sum paid for the air carriage less a fee, the amount of which shall
nol exceed twenty-five per cent of the sum paid for the air carriage.”

This norm not only reflects the approach taken in Russian legislation to the
protection of consumer rights, but embodies the general rule of Russian civil law
that retention of a fee for services which were not provided is deemed unjust
enrichment.

Ifthe exceptions enshrined in Art. 1212(3) of the RF Cwnl Code are left in
place, then Russian consumers will be deprived of the protection guaranteed
them by Art. 108 of the RF Aviation Code and foreign airlines will receive pay-
ment for services they do not provide. Russian law does not provide for any
other mechanisms of protecting consumer rights in this situation.

- There is also no point in depriving a Russian consumer of protection if his
car has to be repaired in another country — say Ukraine, for example Since Art.
1212 of the RF Civil Code is applicable only y where the consumer’s counterparty
(a professional party) engages in activities in the country where the consumer
has his habitual place of residence or such activities are directed to the territory
'of that country, then for a Ukrainian businessperson there will be no unjustified
or unforeseen risks in rendering services to / performing works for a Russian
consumer. At the same time, the Russian consumer’s inability to invoke norms
of Russian law could infringe his rights.

In view of the above, it would appear expedlent to delete all of clause 3,
which sets out exclusions to the general rule, from Art. 1212 of the RF Civil
Code.

'1.2 Choice-of-law norms that follow from the law the aggregate of cir-
cumstances of the case, or the terms or essence of the contract
- Various norms of the RF Civil Code provide for certain exclusions from the
general rules on the law to be applied, particularly if such follows from the law,
the terms or essence of the contract, or all the circumstances of the case.

In the draft amendments to Section V1 of the RF Civil Code it is proposed
to add the word “expressly” to such exclusions (see, for mstance, the pro-
posed amendments to Arts. 1211, 1213 and 1217). For example, in the draft it
is contemplated to amend Art. 12 11(3)of the RF le Code so that it reads as
follows:

. “The party which eﬁ"ectuates performance havmg decisive significance

Jor the content of a contract shall be deemed, unless it expressly follows
otherwise from the law, the terms or essence of the comract or the-aggre-
gate of circumstances of the case, to be the party that..

The working group’s efforts here are dcservmg of pralse, for the intention
is to eliminate the possibility of abuses in situations where there are no serious
grounds for an exclusion from the general rule. :
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Yet we find this approach to have been taken inconsistently in the draft.
For example, the word “expressly” is missing from some of the norms, specifi-
cally:

* Art. 1203(2) of the RF Civil Code: “To the activity of such organiza-
tion, if Russian law is applicable, accordingly shall apply the rules of
this Code which regulate the activities of legal entities, unless it follows
otherwise from the law, other normative acts or the essence of the rela-
tionship.”

- Article 1216': “4ssignment of a creditor s rights to another person on
the basis of the law upon such person s satisfaction of the creditor s claim
shall be determined under the law to be applied 10 the relationship be-
tween the creditor and that person on satisfaction of the creditor s claim,
unless it follows otherwise from the law or the aggregate of circumstances
of the case.”

We find reasonable the proposed text of Arts. 1210(6) and 1222, where the
word “expressly” is unnecessary due to the specific nature of the relations, but
the reasons behind the “non-express” exclusions in Arts. 1203 and 1216’ is less
clear.

1.3 Article 1215 of the RF Civil Code on the scope of the law applicable to
a contract

Art. 1215 of the RF Civil Code currently provides that the law to be applied
to a contract is to be determined, inter alia, by the “consequences of nullity of
the contract”.

It is also obvious that Article 1215 ofthe RF Civil Code has been heavily
influenced by the Rome Convention, particularly Art. 10 thereof, which contains
a similar norm stipulating that the law applicable to a contract is determined by
the consequences of nullity of the contract, though it is silent as to the grounds
for nullity of the contract.

One of the reasons for such wording of Art. 10 of the Rome Convention
and, accordingly, Art. 1215 of the RF Civil Code, is that the grounds for nullity of
a contract may be found not only in Jex causae; a contract can also be held null
on the basis of the lex societatis of a legal entity that is a party to the contract
(e.g., if it has been concluded in breach of the established procedure for major
transactions or interested party transactions). A contract can also be null due to
formal invalidity under the law of the country where the contract was con-
cluded.

‘Atthe same time, it would appear indisputable that the grounds for nullity
of a contract may be determined in accordance with lex causae, established
according to the rules set forth in Arts. 1210-1214 and 1216 of the RF Civil
Code.

In view of the above, we suggest that Art. 1215(1)(6) of the RF Civil Code
be amended to read as follows:

“the grounds and consequences of nullity of the contract, unless such
grounds or consequences are provided for by another law that is subject
to application pursuant to the norms of Section VI of this Code.”
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1.4 Article 1220%on the right of an injured party to bring a direct claim
against an insurer :
For the firsttime in Russian conflict-of-laws regulation the legislators have

-attempted to resolve under which law an injured party’s ability to bring a direct
claim against an insurer (without having to first bring a claim against the person
who caused the harm) should be decided. The legislators’ desire to tackle this
difficult issue deserves acclaim. \

Before commenting on the proposed norm, the legal terminology should
first be clarified.

Inthe legal literature the view has been expressed that the right to bring a
claim against an insurer may be regarded as a question of whether or not there
is a standing to sue, and therefore is a procedural matter and should be governed
by lex fori. At the same time, if one recognizes that this right arises out of the
subject matter of an obligation, then the question of the claimant’s right to bring
a claim against an insurer should be governed by the law applicable to the sub-
Jject matter of the tort claim or to the insurance contract.

In common law jurisdictions courts tend to take the view that the admissi-
bility of direct claims is governed by lex loci delicti commissi, although in some
cases the courts have applied Jex fori, reasoming that the bringing of direct
claims against an insurer constitutes an extension of contractual liability, based
in law, to relations between the parties to which the contract itself did not envis-
age the extension of such liability.'*

In the United States the question of the law that governs the right to bring
a direct claim against an insurer varies from state to state. For example, in
Hlinois such right was held to be against public policy,' while in Texas, Illinois
and Mississippi it was held that said right should be treated as a procedural issue
and governed by lex fori, from which it was also held that it cannot be applied in
another state.'®

It would appear that the question of the possibility of bringing a direct ac-
tion against an insurer may be regarded as a question of right of action in the
substantive-law sense of the word. Taking such a position, this question should
be regulated in accordance with the applicable substantive law. However, as
mentioned above, this approach is not so unequivocal.

‘We would also mention a few editorial observations.

The proposed wording of Art. 1220' is very close to Art. 40(4) of the Intro-
ductory Act to the Civil Code of Germany.'”

' See:Collins L..Interaction between Contract and Tort in the Conflict of Laws//
Essays in International Litigation and the Conflict of Laws. Clarendon Press — Oxford,
- 2008.P.360-361.
- Mutual Service Casualty v. Providence Mutual Casualty (1960) 25 I1l. App. 2d
429,166 NE 2d 316.
6 See: Penny v. Powell (1961) 162 Tex. 487, 347 SW 2d 601; Mutual Service Casualty
v.Providence Mutual Casualty (1960) 25 1il. App. 2d 429, 166 NE 2d 316; Cook v. State
Farm Mutual (1961) 138 So. 2d 363 (Miss.).
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It seems likely that the legislators wanted this article to resolve the question
of under which law direct claims against insurers may be brought. However, the
text of the proposed norm, in our view, is worded as a substantive law rather
than a conflict-of-laws rule (as indeed is Art. 40(4) of the Introductory Act to
the Civil Code of Germany).

Therefore, we believe that Art. 1220' may be worded as follows:

“The possibility of an injured party bringing a claim for compensation of
damage directly against a person who insured another person's liability for
causing damage shall be determined based on the law that is to
be applied to the obligation of such other person to make compensation for
the harm or based on the law to be applied to the insurance contract.”

1. drafting comments

We would also like to provide some comments on the drafting of the conf-
lict-of-law rules which will facilitate regulation while not altering their substance.

1.1 Article 1211 of the RF Civil Code

Art. 1211 of the RF Civil Code currently consists of a set of rebuttable
presumptions realized by including the phrase “... unless it expressly follows
otherwise from the law, the terms or essence of the contract, or the aggre-
gate of circumstances of the case...” in sub-clauses 2, 3, 4 and 5.

Multiple repetition of one and the same phrase is unadvisable from the
standpoint of clear legal drafting. Furthermore, the inclusion of repeated in-
stances of this phrase in the text of the respective sub-clauses also renders the
text cumbersome and less comprehendible. In practice, after reading Art. 1211
of the RF Civil Code many state court judges do not realize that the article
leaves room for rebuttal of one or another presumption.

It would appear to be more expedient to group these presumptions in a
separate clause as was done in Art. 4(5) of the Rome Convention. This para-
graph could be worded as follows:

“If it expressly follows from the law, the terms or essence of the con-
tract, or the aggregate of circumstances of the case that a contract is more
closely connected with a country other than that envisaged in clauses 2-5
of this article, then the law of the country with which the contract is most
closely connected shall apply.”

On the whole, taking into account the proposed amendments, Art. 1211 of
the RF Civil Code may be worded as follows (for the purpose of comparison,
the text of the draft amendments is shown as the original text):

“Article 1211. Law Governing a Contract in the Absence of Agreement of
the Parties on Choice of Law :

1. In the absence of an agreement between the parties concerning the law

"7 See: I'paxpanckoe ynoxenne [epmannu. BeoaHslit 3akon k 'pakaaHckomy
ynoxenuto; Ilep. ¢ nem. / Hayunsle peaakropsl H.I. Enuceer, A.Jl. Makosckui,
T.®. Sixosnesa. M.: Bontepc Knysep, 2004. C. 607[Civil Code of Germany. Introductory
Act to the Civil Code of Germany (translation from German)/ Ed.by N.G. Yeliseyev,
A.L. Makovsky, T.F. Yakovleva. Moscow: Wolters Kluwer, 2004. P. 607].
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to be applied to a contract, the law of the country with which the contract is
most closely connected shall be applied.

2. The law of the country with which a contract is most closely connected
shall be the law of the country where at the moment of conclusion of the con-
tract the party which effectuates the performance having decisive significance
for the content of the contract has its place of residence or principal place of
business; i i

b4

e the performance ha\-/ing deci-
deemeds-unless-itex-

anoa nirn o

.....

3. The party which effectesperformanc
sive significance for the content of a contract shall be

e

ageregate-or-siFeumsty o+ the-ease; to the party which is, in particular:
I) the seller — in a contract of sale-purchase;

2) the donor — in a contract of gift;

3) the lessor —in a contract of lease:

4) the lender — in a contract of uncompensated use;

5) the contractor — in a works contract;

5') the service provider — in a contract for provision of services on a paid
basis; -

6) the carrier — in a contract of carriage;

7) the expeditor — in a contract of transport expedition;

8) the lender (or creditor) — in a loan contract (or credit contract);

9) the financial agent — in a contract of financing under assignment of
monetary demand;

10) the bank — in a bank deposit contract and bank account contract;

11) the custodian — in a contract of custody;

12) the insurer —in an insurance contract;

13) the attorney — in a commission contract;

14) the commission agent — in a contract of commission agency;

15) an agent—in an agency contract;

16) the franchisor — in a commercial concession contract;

17) the pledgor — in a contract of pledge;

18) the surety — in a contract of suretyship;

19) the licensor — in a licence contract.

- 4. The law of the country with which a contract is most closely connected

shall be as follows; i i

2

anoa cH-oFHie-sseraaagta-af circnmeotancac o ha-aaca
-SaSe

- 1) with respect to a construction contract and a works contract for design
and prospecting work — the law of the country where the results stipulated by
the contract are principally created;

2) with respect to a contract of simple partnership —the law of the country
where the activity of the partnership is principally carried out;

3) with respect to a contract concluded through an auction, tender or ex-
change — the law of the country where the auction or tender is held or the
exchange is located;
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4) with respect to a contract on alienation of the exclusive right to the
results of intellectual endeavour or means of individualization — the law of the
country in whose territory the exclusive right being transferred to the acquirer is
valid, and if it is valid in the territory of severa] countries simultaneously —the
law of the country where the place of residence or principal place of business of
the holder of the rightis located; ‘ :

5) with respect to a licence agreement — the law of the country in whose

..... -of-cirn
-0

“IrCamsStanees-g He-e8 ,
as awhole is most closely connected.

1 ) ’ ) *» - . -
to the draft and the crossed-out text be deleted).
1.2 Article 1222 on the law applicable to obligations arising as a result of
unfair competition and the restriction of competition . .

Under the proposed wording of Art. 1222, conflict of laws relating to the

1222(1) may simply be appended.
Regulation (EC)No. 864/2007 of the European Parliament and of the
Council No. 864/2007 on the law applicable to hon-contractual obligations (Rome
II), which may be used as 3 prototype for Art. 1222 of the RF Civil Code, does
contain two separate norms on the law to be applied in cases of unfajr compe-
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restricting free competition the law of the country whose market is, or may be,
affected should apply.

‘We propose that Art. 1222 of the RF Civil Code be amended to read as
follows (comparison with the draft amendments):

“1. The law applicable to obligations arising out of unfair competition or a
‘restriction of competition shall be the law of the country whose market is, or
may be, affected by such unfair competition or restriction of competition, as
the case may be, unless it follows otherwise from the law or the essence of the
obligation.

If unfair competition affects only the interests of a particular person the
applicable law shall be determined pursuant to Article 1219 and Article 1223'
of this Code.

In conclusion, we note that in a journal article such as this it is impossible to
.consider all issues that were discussed when reviewing the draft amendments
to the new section of the Civil Code on private international law. There are
clearly other aspects of the draft that could be improved. We have tried to focus
only on those which we believe are of the highest priority yet are not so revolu-
tionary as to be incompatible with Russia’s contemporary system of law. One
hopes that these comments will help acceptable solutions be found to improve
the regulation of conflict of laws in Russia.

© Translated by Cassidi D.R.



