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General Outline of the Dissertation
Overview of the Problem
Private international law
 in the Russian Federation is currently undergoing a turbulent development. The revival of interest in theoretical problems is explained best by examining shifts in doctrine used to evaluate emerging scholarly theories, conclusions and principles. In the 19th century, the famous German scholar and founder of the historical school of law, Friedrich Carl von Savigny, wrote: 

In the mass of general ideas, rules and technical terms which we have received from our predecessors, there will assuredly be included a large admixture of error, which operates on our minds with the traditional power of old prescription, and may easily obtain dominion over us. To avoid this danger, it is desirable that from time to time the whole body of what is handed down to us should be examined anew, questioned, traced to its origin
.

In the contemporary Russian academic discipline of private international law (hereafter, “PIL”) much attention is paid to the consideration and scholarly analysis of practical issues, whereas the discussion of fundamental theoretical issues is rather scarce. It goes without saying that theory should not be detached from practice and should be applied to solve practical problems. This is not to say, however, that purely theoretical scholarly research has no value. On the contrary, in most disciplines, continued development of underlying theory is an essential precondition to solving real world quandaries and their ever-changing permutations. 

Despite the fact that a large body of literature by mostly American and German scholars is dedicated to the general principles of PIL, those principles which underly reasons for the various conflict of law rules have thus far not been sufficiently scrutinized. Additionally, the study of the specific principles of PIL in itself is of no less theoretical or practical value. Principles underlying conflict of law rules are of a specific nature which, as opposed to general principles of PIL, are applied only to conflict of law issues, leaving aside jurisdictional and procedural matters and other spheres of PIL. 
This dissertation is dedicated to an analysis of principles and factors that surround the content of conflict of law rules in private international law. The author uses the term “principles underlying conflict of law rules” to mean the general rules, ideas and conceptual basis of creating (as well as amending or cancelling) and applying conflict of law rules. In other words, the principles used to elicit the content of conflict of law rules (also referred to as “conflict of law principles”) should ideally be followed by the legislature and practitioners when discussing and creating conflict of law rules, laws affecting PIL, and their application. A thorough and detailed study of the interaction between these three functions is necessary for an adequate understanding of the grounds underlying conflict of law mechanisms and development.

The principles for determining which conflict of law rules apply in a given situation are objective (in that they are based on objectively determinable criteria such as geographic location, the nationality of a person or corporation, etc.) and serve as the foundation of conflict of law rules. Only such principles may justify the necessity of establishing a given conflict of law rule or the necessity of applying an existing norm in certain way. To date, there have been few systematic studies of these problems in the international legal literature, which usually employ an empirical and episodic approach. There have been, at the time of writing, no systematic studies completed by Russian legal scholars on this topic. 

Quite remarkably, working groups that create conventions or national laws on conflict of law rules mostly arrive at their conclusions based on their intuition. In doing so, the legislature often considers foreign laws, thus showing its tendency toward international consistency. This empirical approach does not, however, prevent mistakes. Theoretical discussions of the principles underlying conflict of law rules are extremely rare. The few works by foreign authors
, do not, as a rule, address the dialectic constituent of those principles, to a certain degree combining the general principles of PIL with its specific rules and PIL terms. 

At the same time, the number of conflict of law rules has been continuously increasing in recent years. New Russian legislation on private international law includes the Civil Code (Part Three), the Family Code, and the Merchant Shipping Code among others. The number of conflict of law treaties is growing. However, established norms often do not meet the requirements of contemporary society and fail to regulate relations between parties in an appropriate way since little attention is paid to the underlying principles of the rules. For instance, Art. 41 of the 1993 CIS
 Convention “On the Legal Aid to and Legal Relations on Civil, Family and Criminal Matters” establishes a conflict of law rule according to which relations between the parties to a transaction are governed by the laws of the  country where such a transaction occurs (e.g. where the contract is signed). At the same time, the legislation in most CIS countries (that is, signatories to the Convention) contains a different conflict of law rule for parties to a transaction, which is based on the following reasonable argument: the contracting place has no link to the character of the regulated relationship; the place where the contract is signed is often quite accidental; and, the norm is excessively inflexible. This demonstrates that, in framing the treaty, the legislatures of the CIS signatories disregarded the conflict of law principle of aspiration to unification as well as the principle of the closest connection, resulting in the establishment of a rather strange norm which abrogates contemporary achievements in private international law.

According to Art. 1186 of the Russian Federation Civil Code, the principle of the closest connection applies when there is no conflict of law rule to address a specific type of relationship between parties, even though, in the scenario described above, it would be reasonable to establish the application of other principles underlying the conflict of law rule as well.

This shows again that the study of principles of conflict of law rules in private international law is of considerable practical importance today.

Subject of Dissertation

The subject of this dissertation includes the general principles, goals and conceptual basis to be taken into account in the establishment and application of conflict of law rules. The study was carried out through an analysis of conflict of law rules in the Russian Federation, foreign jurisdictions and international conflict of law treaties in order to elicit common features and underlying principles. 
Purpose of Dissertation

The purpose of this dissertation is to discern and discuss those principles that the legislature should follow in creating (and amending or repelling) conflict of law rules, thereby contributing to the scholarship on this subject and, hopefully, a better understanding of such principles. This would encourage lawmakers to explicitly acknowledge their reliance on these principles, which may improve the quality of legislation and the public’s confidence in the process due to greater transparency. The importance of these principles goes beyond the lawmaking stage, given that courts, arbitrators and legal practitioners also look to them to help discern legislative intent. Thus, this dissertation considers the effect of conflict of law principles in the judicial and lawyer’s contexts as well as in the legislative context.  

To this end, the author has set himself the following tasks:

1) To analyse the categories of “principle” and “factor” from the viewpoint of philosophy and other academic disciplines and apply those concepts to the subject of private international law to describe the principles underlying conflict of law rules;

2) To conduct a comprehensive analysis of the doctrine, court practice and legislation in the Russian Federation and other countries related to the mechanism for applying conflict of law rules and to determine the principal features of the enactment and interpretation of conflict of law rules;

3) To describe the objective characteristics of the principles underlying conflict of law rules that answer which conflict of law rule should be enacted to regulate a particular situation;

4) To analyse the principle of the protection of human rights and freedoms and its application to conflict of law rules;

5) To examine the principle of the closest connection in conflict of law rules and to establish objective characteristics which show that a certain legal relationship is dependent upon a particular legal system; and, 

6) To demonstrate the mechanism for identifying the conflict of law principles to be followed in creating and applying conflict of law rules.

The aspiration toward unification principle is addressed in the present dissertation where appropriate, but not extensively due to limited space afforded to a Ph.D. dissertation. 

Methodology
Given that Russian scholars have not fully examined the ideas of “principle” and/or “factor” in private international law, in this dissertation the author has applied commonly used academic methods of reasoning such as logical and historical reasoning, dialectic, deductive and inductive reasoning, systems analysis, and statistical, linguistic, and sociological methods of analysis. The results achieved have been applied to the private international law sphere. 
The author has also made use of specific legal methods of reasoning and interpretation such as comparative legal, historical legal and technical legal reasoning, as well as other methods.

Normative basis of the research
After analysing the key PIL principles, the author applies them to the PIL rules found in, or applicable to, the Russian Constitution, the Civil Code, the Merchant Shipping Code and the Family Code.

Additionally, international treaties on the conflict of law rules have been examined regardless of the participation by the Russian Federation.

The author has collected and systematically analyzed a significant volume of legal statutes and court decisions from other countries, in particular those from the United States, the United Kingdom, Germany, France, Austria, Switzerland and member states of the CIS. Many of these, because they have not been translated into Russian, are only accessible to a small number of Russian scholars. Most of the research was carried out during an internship in 2003-2004 at the Institute of Advanced Legal Studies in London.

Theoretical basis of the research

At the time of writing, no research from the Russian scholarly literature devoted to the topic of the principles underlying conflict of laws rules (“conflict of law principles”) was available. While no indepth analysis of this topic exists in the Russian scholarly literature, the few authors who have mentioned it are cited in this dissertation. Several foreign scholars, mostly German and American, have addressed the topic. The theoretical basis of this dissertation is based on the writings of Russian scholars, which deal with some aspects of the topic but do not solely focus on it.  In particular works by M.I. Brun, V.M. Koretzkij, S.N. Lebedev, L.A. Lunz, A.N. Makarov, M.M. Boguslavskij, A.L. Makovskij, A.N. Mandelstam, B.E. Nolde, I.S. Pereterskij, A.A. Pilenko, M.A. Plotkin, O.N. Sadikov, E.V. Vas’kovskij, V.P. Zvekov, L.P. Anufrieva, G.K. Dmitrieva, N.G. Doronina, E.V. Kabatova, I.L. Kichigina, A.I. Muranov, and N.G. Vilkova have proven useful. Among the works by foreign authors translated into Russian, the author has drawn largely from the works of M. Wolf, J. Cheshire, P. North, L. Raape, M. Issad, H. Koch, U. Magnus, and P. Winkler von Mohrenfels.

Among the sources not translated into Russian, the author has paid much attention to the analyses and views of the following scholars: F. K. von Savigny, J. Westlake, P. Lagarde, M. Giuliano, J. Dolinger, A. Daisy, J. Morris, C.G.J. Morse, I.F. Fletcher, L.M. Mistelis, L. Brillmayer, B. Currie, A. Ehrenzweig, H.H. Kay, E.F. Scoles, P. Hay, S.C. Symeondies, F.K. Juenger, P. Batiffol, P. North, W. Reese, D.F. Cavers, A.L. Diamond, K. Lipstein, T. Hartley and others.

The author also consulted works in philosophy and sociology by I. Kant, I.A. Butenko, V.N. Demin, S.E. Zak, V.S. Ovtchinnikov and others.

Finally, the author has relied upon the works on the general theory of jurisprudence from the following scholars: G.F. Shershenevich, R. Dworkin, S.S. Alekseev, A.M. Vasil’ev, R.F. Vasil’ev, V.M. Korel’skij, E.A. Lukasheva, M.N. Martchenko, V.D. Perevalov, J. A. Tihomirov, and L.S. Yavich.

The academic novelty of the research

The academic novelty of this research lies in the fact that it represents the first attempt by a Russian legal scholar to examine the principles underlying conflict of law rules. With this first in-depth analysis of the principles of conflict of law rules through dialectic reasoning, the author describes the objective principles, separating them from the subjects of private international law.

Furthermore, this dissertation provides the first in-depth examination of contemporary legal doctrine of the closest connection in Russian jurisprudence. That is, the author describes the factors which should be applied by the court to establish the closest connection in a legal dispute with a foreign element or that must be taken into account by the legislature when creating (or amending) conflict of law rules.

The following propositions are put forward:

1) There are principles underlying conflict of law rules, which, due to their highly imperative nature must be followed by the legislature when creating conflict of law rules and which must be considered by legal practitioners when interpreting these rules.  If the legislature fails to take these principles into account when creating a conflict of law rule, the rule will be unfair or will fail to address the needs of contemporary society. The author has identified three conflict of law principles: (a) the principle of the protection of human rights fundamental and freedoms, (b) the principle of the closest connection, and (c) the principle of aspiration toward unification.

2) As used in this dissertation, “principles underlying conflict of law rules” refer to definite and relatively constant bases which underly the creation, functioning and development of conflict of law rules, which, due to their highly imperative nature  should govern the process of improving conflict of law regulations for various relationships with a foreign element.  This should also enable any dispute arising out of such relationships to be assigned to the legal system best suited to realizing the rights and legal interests of all parties involved. Such principles explain in a systematic way a link between the factors, notions, rules and theories of private international law and may be tested through practical application.

Differing from the general principles of law, the conflict of law rules have a specific application due to the fact that they do not exist within a single legal system, which is shown by the following:

a) Conflict of law principles have universal characteristics and should be established through a global approach. Therefore, conflict of law principles should provide a systematic link between the factors, notions, rules and theories of various legislations, beyond the legal system of the legislature’s or legal practitioner’s home jurisdiction. (b) Conflict of law principles are intended for localisation of particular attitude to a certain legal system which would ensure realisation of the rights and legitimate interests of the parties in the best manner possible;

3) A factor which influences the creation, amendment or cancellation of a conflict of law rule may be any phenomenon related to human life.  Since such factors are not highly imperative and are not the same in all situations that give rise to a legal dispute, the factors are not of a highly imperative nature and are not binding for lawmakers and legal practitioners. These factors may, however, influence the process. In private international law, any element (e.g., territorial, personal and other) taken into account in the establishment of the closest connection can also be a factor.

4) An analysis of court decisions on the interpretation of conflict of law rules indicates that the factors used by courts to establish the closest connection of a case to a certain legal system are in general the same as those referenced by the legislature in creating new conflict of law rules. 

5) The conflict of law principle of the protection of human rights and basic freedoms manifests itself in private international law in areas which are closely related to an individual, such as personal status conflict of law in family matters, etc. In establishing a new conflict of law rule or in amending existing rules, one should be guided by the assumption that the rule should not lead to the violation of human rights and basic freedoms either as written or in practice. The principle of the protection of human rights is not applicable, however, to conflicts of law in contract and property cases (except in cases of nationalization), because contractual relations are horizontal and based on the principle of formal legal parity between contracting parties, whereas human rights law is concerned instead with a vertical relationship between the state and individuals. Vertical and horizontal relationships, by virtue, do not overlap with one another. The principle of the protection of human rights does not apply to the concept of lex benignitatis (the law most favourable for a party) because the protection of the weaker party in an obligation, as a separate basis for protection in law, is neither connected to human rights nor does it bear typical attributes of human rights.

6) In accordance with the closest connection principle, it is necessary to establish the conflict of law rule that calls for the law to be applied with which the legal relationship is connected in the strongest (most genuine or closest) way. In establishing the closest connection on the basis of objective criteria (i.e., not by way of presumptions or their rebuttal) one should take into account the following factors: the place of the main performance; the place where an act is accomplished; the location of a physical object which is subject to a dispute; the location of the court or arbitration jurisdiction; the flag of a vessel; the place of the location of non-contractual activity; the domicile, nationality and residence of an individual; the place of incorporation, the location of the administrative centre and principal place of business of a legal entity; the policies of the interested states; and, the law supporting the validity of a contract. The importance of various factors is established in each individual case with regard to the nature of the relationship between the parties and all the other circumstances in the case.

7) It is necessary to make a clear distinction between the choice of law in accordance with the “implied intention of parties” (the “reasonable person” test) and the choice of law on the basis of establishing the closest connection of the case to a certain jurisdiction, as well as refuting the notion that these two cases are identical. The criterion of choice of law is not the same because it is both an agreement between the parties and, secondly, an objective link between the case and a certain state’s legal system. De facto, “implied intention” may prevent the concept of the closest connection from being applied and lead to a doctrine of law being applied that is only loosely connected to the parties’ relationship.

8)  An analysis of legal rules and court practice shows that the following factors should be ignored when establishing the closest connection: the home state of the court or arbitration; the formal appearance (pro form) of a document; the language of a document; and, the currency of the obligation. These factors may, however, be taken into account in establishing the “implied intention of parties” to subject their relationship to a certain law.

9) As used herein, “characteristic (crucial) performance” refers to the activity which defines the nature of an obligation, constitutes its conditio sine qua non, the absence of which would cause the obligation either to cease to exist or to exist in a different contractual framework. One should avoid defining characteristic performance as an obligation to pay a sum of money. Payment of money constitutes material performance only in certain types of contracts. For instance, in a number of contracts, such as a loan or credit agreement or a factoring agreement, payment is considered characteristic performance, since it constitutes the subject matter of the given obligation.

10) The one of the deciding factors in establishing the closest connection is the interests and policies of the interested countries or their regional entities (such as   the states in the US). The interests and policies of a state may be defined as the social purposes of substantive rules which can be reached through the application of its own or foreign law. The legislature attempts to formulate material norms such that their stated social purpose is realized, i.e., so that they have their intended social effect. Thus, in establishing the closest connection, one should assume that, all else being equal, preference should be given to the legal system, the social purposes of substantive norms which have the prevailing interest in settling the dispute in a particular way, especially when such settlement is necessary for the protection of a category of citizens in the state concerned or individuals permanently living within its territory. The need to respect the interests and policies of a particular state is deduced when its social purposes may be reached by way of applying super-mandatory rules of its legislation.

11) The principle of aspiration to unification in private international law is displayed by the need in legislative and judicial practice to take into account the existing conflict of law rules of foreign jurisdictions and international treaties. It is necessary to aspire to a uniform conflict of law rule for the regulation of relationships consistently across the globe, which can be reached by way of establishing conflict of law rules, although the wording need not be identical but the outcome should be. 

Academic and practical significance of the research
The concept of principles underlying conflict of law rules (conflict of law principles) is an objective and necessary instrument for the creation, amendment or discussion of conflict of law rules in the legislative process.

The conflict of law principles may be considered by the courts (arbitrators) in interpreting the conflict of law rules for their application.

The conclusions of this dissertation may be used in teaching the course “Private International Law” and will assist further research into theoretical and methodological problems in this branch of jurisprudence.

Test of the research results.

This dissertation was prepared at and discussed with the members of the Department of Private International and Civil Law at the Moscow State Institute of International Relations (University) at the Ministry of Foreign Affairs of the Russian Federation (MGIMO (University) MFA RF.). 

The main propositions and conclusions of this dissertation have already been described in various publications by the author. Some conclusions in this dissertation were presented at academic conferences, in particular, at the conference” Pravovaya reforma v Rossii:  problemii i prespektivii (Law reform in Russia: Problems and prospects), M.V. Lomonosov Moscow State University, December 2002, and at the Expanded Session of the Private Law Department of the Academic Council of the Institute of Legislation and Comparative Jurisprudence of the Government of the Russian Federation (November 2004).

A number of theoretical and practical propositions in this dissertation have been tested through lectures on private international law at MGIMO (University) MFA RF. 

Layout of the dissertation

The layout of the dissertation is determined by the subject, purpose and tasks of the research. The dissertation consists of an introduction, three chapters containing nine paragraphs, which are additionally structured into subsections, and a bibliography.
1. MAIN CONTENTS OF THE DISSERTATION

The Introduction provides a topical overview of the dissertation, the subject, purpose and tasks of the research, its theoretical basis, methodological foundation and academic novelty and states the central propositions.

In the first chapter, “Principles and factors underlying conflict of law rules in private international law”, the author discusses the attributes and functions of the principles and factors underlying conflict of law rules and provides reasons which justify the existence of three principles: the principle of the protection of fundamental human rights and freedoms, the principle of the closest connection, and the principle of aspiration to unification.

Paragraph 1, “Elaboration of the terminology to be applied in the research. The notion and attributes of categories of “principles underlying conflict of law rules”, is dedicated to a discussion of the attributes of the terms “principle” and “factor” in various academic disciplines.
In section 1.1, the author justifies the need for systematic research of the terms “principle” and “factor” through the application of methods commonly employed in philosophy, legal theory and other disciplines. An analysis of the category “principle” allows the basic regularities of general philosophic principles to be established, i.e., those regularities which are common to general principles and principles of jurisprudence. The conclusions thus made can then be applied to the field of private international law.

Section 1.2 deals with the category of “principle” in philosophy. Since philosophy is a fundamental discipline and studies phenomena in the most abstract way, its conclusions may be applied to nearly all academic disciplines. 

The notion and attributes of a principle in the philosophical literature (mostly in philosophical dialectics) are then described. In the conclusion, the author names the following attributes of a principle: generality, directedness, relative stability, freedom from contradictions, and ability to be tested through experience (practice). The author argues that the words “principles” and osnovniie nachala (general canons) are identical in content, although they have different roots: the word “principle” is derived from Latin, whereas the phrase osnovniie nachala is genuinely Russian.

Section 1.3 is entitled “The Category of ‘principle’ in legal theory”. In this section, the author discusses the views taken by Russian jurisprudence scholars on legal principles and their function.

The author comes to the conclusion that legal principles may be used (1) as the primary motive underlying legislative (law-making) activity; (2) in the process of applying law to fill gaps in legislation, and, (3) as a legislative guide.

The attributes of a principle in jurisprudence are generality and universality; highest imperative force; purposefulness; and, the ability to be tested in practice. When comparing the attributes of principles in legal theory and philosophy, the author establishes that the attributes of the category under discussion are coincidental in both disciplines in all but one aspect. Legal theory does not mention the attribute of relative stability, although scholars do not deny this attribute and legal principles must most likely correspond to this attribute.

A separate section, 1.4, deals with the nature of the term “factor”. The author discusses briefly the notion of “factor” in Russian language, sociology, legal theory and private international law.

Inasfar as it is relevant for the present research, a factor is the moving force and cause which influences certain processes or phenomenon. A factor does not require relative stability, generality or strive (e.g., direction, purposefulness) for the improvement of legal regulation, which is inherent to the term “principle”. This invites the conclusion that principles are separate from factors. A factor may be any element which influences the contents of conflict of law rules, whereas a principle can only be an element containing all attributes of a principle. 

Further discussion revolves around the notion “factor” as applied to the “doctrine on choice-influencing factors” developed by W. Reese
. The conclusion is that factors in private international law can be any elements (territorial, personal and other) which are taken into account in establishing the closest connection.

Section 1.5 outlines the conclusions made in Paragraph 1, formulates a definition of a principle underlying conflict of law rules (conflict of law principles) and that of a factor, which elicits the contents of conflict of law rules. The attributes of both terms are defined (these conclusions are contained in pp. 2-3 of the propositions).

Paragraph 2, “The Function of principles underlying conflict of law rules”. In this part of the dissertation, the author examines the practical application of conflict of law principles. They should, on the one hand, be taken into account by the legislature when creating new conflict of law rules, and on the other hand should be considered by the legal practitioner in interpreting and applying such rules.


Considering the differences between legal systems, the author emphasizes that the method followed by a common law judge in finding the applicable law and establishing a precedent is remarkably comparable to that of a continental legislature. The former balances various factors and the interests of each party and establishes a rule on the application of the legislation in a specific country, which in his opinion settles the dispute in the best way possible. At present, statutory and “common” laws are moving still closer to one another stimulated by the modern tendency to establish “flexible” conflict of law rules (i.e., conflict of law rules which leave much to the discretion of the judge, who then establishes the applicable law on the basis of normative and impressionistic approaches). This tendency allows for the reduction of typical flaws of statutory law which is hard to change and adjust to contemporary times. Nowadays, by having established in many areas of conflict of law “flexible” rules, the legislature has de facto delegated a part of this function to the judge and empowered the latter to localize the legal relationship with regard to all circumstances surrounding the case.

With regard to interpretation, the author shares a previously uttered opinion that it is necessary to apply conflict of law rules in compliance with the legislature’s intention. In cases where the intention cannot be established or when the result would be absurd, the court should apply the conflict of law rules in accordance with the conflict of law principles. The construction of conflict of law rules in accordance with the conflict of law principles is a formally juridical type of construction. 

Examples of legal construction from the USA and the UK are provided. The author discusses the gaps in Russian conflict of law rules, which need to be “filled” by conflict of law principles.

“Principles underlying conflict of law rules in legislation and doctrine” are discussed in Paragraph 3.

In this part of the dissertation, the author relies upon the deductive method by selecting from the whole complex of treatises and legal norms’ provisions concerning the conflict of law principles. 

The author demonstrates the importance of principles underlying conflict of law rules in private international law. Ignoring them may lead to the absence of the necessity of improving the law, to legal chaos and to states assuming the right to establish conflict of law rules regardless of the interests of the parties involved.

The author provides a detailed analysis of the views of Russian and foreign scholars who have referred to the principles of private international law. The majority of works with titles “principles of conflict of laws” or “principles of private international law” do not examine the nature and content of the principles of PIL, regarding them as synonymous with “basic provisions”. Thus, the majority of works which refer to the principles of private international law in the table of contents deal only with the basic institutes of private international law. 

The author discusses terminology from the Restatement of the Law, Second (USA 1971).

The author separates the conflict of law principles exclusively concerning the process of creating and interpreting conflict of law rules from the general principles of private international law.

The author briefly discusses the principles of European law, which, although they belong to a different branch of law, are especially significant in private international law. The author selects the principles which may influence the process of creating and interpreting conflict of law rules. 

Considering that principles are often included in the preambles of statutes and international treaties, the author also analyzes the conventions on the conflict of laws, preambles of statutes and explanatory notes to drafted legislation.

Paragraph 4 is titled “Establishing the principles underlying conflict of law rules in doctrine and legislation”.

This paragraph, differing from the previous, applies the inductive method, i.e., all references to the principles analyzed in §3 of the present chapter are systematically converted into three basic principles for eliciting the contents of conflict of law rules.

Section 4.1 deals with the “Protection of human rights as a principle underlying conflict of law rules”. The protection of human rights is important in all legal branches and appears in various branches of law. The author emphasizes that it contains an independent conflict of law principle, because human rights influence the conflict of laws in a specific way to which other disciplines are not exposed.

Quite obviously, this principle has influenced the conflict of law rules concerning the personal status of married women. In accordance with prevailing views in the middle of the 20th century, the “seat” of a marriage and the domicile of the wife were determined by that of the husband. This rule clearly created an imbalance between men and women. The recognition of the equality of rights of each spouse called for a wave of revisions in national legislations to replace such rules, which were henceforth considered discriminatory.  

There are also other fields of PIL greatly influenced by the protection of human rights (such as the application of the most favourable law or in the field of conflict of law on property). 

The author reiterates the consistency of this conflict of law principle to the attributes discussed in §1 of this dissertation. Taking into account that this principle has specific application in the conflict of law, the author deems it necessary to discuss this principle in greater detail in Chapter 2 of the dissertation.

Section 4.2 justifies the “Principle of the closest connection of the legal relationship to a specific legal system”.

Although the majority of treaties do not regard the principle of the closest connection as a specific principle underlying conflict of law rules, scholars, legislatures and legal practitioners have always recognized the need to establish and apply conflict of law rules which have the closest connection to the character of the relationship between parties.

The views of scholars (F. K. von Savigny, B.E. Nolde, J. Dolinger, L. Raape, B. Audit and others) who have studied in detail the need to find a type of conflict of law rule, which is closely connected to the legal relationships concerned, are briefly analyzed.

The factors which were used in §6 of the US Restatement (Second) may have attributes which allows them to be considered as belonging to the principle of the closest connection or to other conflict of law principles. The author comes to the conclusion that pp. d, f and g of §6 are not related to the principle of the closest connection but may represent the expression of the principle of aspiration to unification.

The author confirms the correspondence of this conflict of law principle to the attributes discussed in §1 of this dissertation. Furthermore, the above principle, because of its restricted application in other branches of law, should be considered as a specific principle of private international law. This justifies the detailed discussion of the above principle in Chapter 3 of this dissertation.

The existence of the third principle is discussed in Section 4.3, “Aspiration to unification of conflict of law rules as a principle of conflict of law”. Here, the author reviews conflict of law unification, i.e., uniform conflict of law regulations, which may be reached by establishing uniform conflict of law rules as well as by establishing the conflict of law rules, which need not have identical wording but the outcome should be and thus uniform regulation.

The significance of this conflict of law rule cannot be overstated. At all times, the protection of each party to an obligation has been the primary task of private international law. The greatest “vice” in private international law is the so-called “hamstrung relationship”, i.e., relationships which are formally recognized in one state but invalid according to the laws of another. Such situations may satisfy neither doctrine nor legal practice, and the main task of aspiration to similarity between legislations should be the regulation of conflict of law in a manner which allows for the recognition of each party’s relationships in all states.

Then, the author considers conflict of law principles on aspiration to unification rather than unification itself stating that the approximation of laws is the outcome of the existence of yet another principle. 

A component of the principle of aspiration to unification is “legal certainty” which comprises the following factors: predictability, justified expectations of each party, and uniformity of results. If the above is true, the principle of aspiration to unification supports the creation of systematic links between all involved elements and thus proves the integrity of that principle.

The author confirms the conformity of this conflict of law principle to the attributes discussed in §1 of this dissertation. However, this principle is multifaceted, which is shown by a large number of treaties on conflict of law unification. The aspiration toward unification contains so many factors that a detailed examination of those should be the subject of subsequent research, and is beyond the scope of this dissertation due to limited space afforded to a Ph.D. dissertation.

The list of principles outlined by the author is not exhaustive and only includes those principles which in his view are in line with attributes of the category “principle”. Although there may be other principles underlying conflict of law rules, an assessment of those three principles in law making or the interpretation of conflict of law rules shall certainly lead to better conflict of law regulation.


Chapter 2 is entitled “The Principle of the protection of human rights and its influence upon conflict of laws regulation”. In this part of the dissertation, the nature of this principle is analyzed as  applied to PIL. The particular fields of PIL as mentioned in contemporary legal textbooks are analyzed from the perspective of laws on human rights. 


In paragraph 1, the author analyzes the “features of human rights”. This is necessary so that fields outside human rights law are excluded. 


Human rights law is of limited application in PIL. Almost all of the examples of influence of human rights law upon conflict of law are related to the personal status of an individual. It may be a coincidence that human rights in the field of PIL mostly deals with family law which is unsurprising given that family matters are most closely related to human nature, customs, traditions and religion. Therefore, unification in family matters is highly unlikely to succeed. 


The author describes the features of human rights, namely universality, individuality, paramountcy, practicability and enforceability.


Paragraph 2 is covers the “Application of the principle of the protection of human rights to conflict of law regulations”. 


In Paragraph 2.1. “Slavery and conflict of laws” the author deals with historical evidence from American and English case law inasmuch as property rights related to slaves are concerned. The author emphasizes that lex rei sitae rules were not applied in some cases to slaves according to the principle of the protection of human rights. Therefore, the outcome of that principle was not to apply conflict of law rules on property matters to humans. 


Paragraph. 2.2. is devoted to family law wherein the author shows the influence of human rights on conflict rules and amendments to national rules in England, Germany, Greece, Japan, Spain and Italy. In this section, the personal status of dependants and married women are analyzed.  Having researched Russian legislation and international treaties to which Russia is a signatory, the author concludes that those enactments have no rules which are of a discriminatory nature. Then, the author moves on to foreign legislation to determine the conflict of law rules that violate the equality of rights. The conflict of law rules which localize family law matters to the lex personalis of the husband are still in force in Egypt, Iran, Thailand, Chile, Finland, Sweden, and Korea, and may be deemed as discriminatory towards women on the basis of sex and, consequently, violate human rights. 


Furthermore, the author examines adoption as it relates to PIL matters. As far as adoption and legitimation are concerned there are some legal systems that provide for the application of personal law for one spouse irrespective of the other spouse. In this case, the following question is posed: is the other spouse entitled to challenge that conflict of law rule as contradictory the to European Convention for the Protection of Human Rights and Fundamental Freedoms (Rome, 4.XI. 1950) (“European Convention”)? The author argues that the spouse is entitled to the challenge, provided that it is in the interest of the child. Therefore, while this conflict of law rule is applied, the court must receive all relevant information for the protection of the child’s interest. When the law is applied to protect the interests of the child, Art. 5 of Protocol 7 to the European Convention shall not apply. Otherwise aforementioned  rules, for instance, Art. 19 (2) Introductory Act to BGB, should be limited. 


In the next paragraph, 2.3, the author discusses whether the rights of “spouses” in same-sex marriages (unions) fall into the category of human rights and whether they should be protected.


Two main problems arise in this regard to this issue – namely, the problem of characterization and the need to establish special conflict of law rules relating to same-sex unions. As for the problem of characterization, the author briefly analyzes the term “marriage” with regard to same-sex marriages, unions, partnerships and so on. He also describes the application of ordre public in those matters. Finally, the author deals with conflict of law rules applicable to the solemnization of same-sex marriage and its dissolution. 


“Human Rights and Contractual Obligations” is the next paragraph, 2.4, and is devoted to the modern tendency to extend human rights to contractual obligations since there are no strict criteria for human rights. The author argues that there are no violations of human rights in contractual relations. The principle of the protection of human rights is not applicable to conflict of law rules in the area of contractual and property relations (excluding nationalization matters), because contractual relations are horizontal and based on the principle of granting parties formal legal parity. However,  international human rights law concerns itself with vertical relationships between the state and individuals. Vertical and horizontal relations, by virtue of their nature, do not overlap with one another. 

The last paragraph, 2.5., in the third chapter is “The most favourable law (better law) concept” otherwise known as lex benignitatis. This concept suggests that the court ex officio should apply a law more favourable to a “weaker party” in contrast to the alternative conflict of law rules granting the claimant the right to choose the law. The better law concept is a contemporary approach in PIL and these rules are established to govern torts, custody and consumer matters and aim to protect the “weaker party” in the dispute. 

The author analyzes the application of this concept in Germany, England, Hungary, the US, Russia and Georgia. The following conditions are helpful in determining the better law: greater consideration, strict liability (without fault), and the law supporting the validity of the contract (in favour validitatis).

In the end, the principle of the protection of human rights does not apply to the concept of lex benignitatis (the law most favourable to a party) because the protection of the weaker party in an obligation, differs  from protection in law, which is neither related to human rights nor does it possess attributes typical of human rights.
Chapter 3 “The closest connection principle”.

In this chapter, the author analyzes the principle of the closest connection, its history and development in some jurisdictions, in particular the UK, Austria, the US and Russia. He points out the factors which enable judges or lawmakers to determine the closest connection to certain jurisdictions. The conclusion shows the interaction between various factors for determining the closest connection as well as the interaction between the three principles underlying the conflict of law rules. 

Paragraph 1, “General remarks. Origins and development of the concept of the closest connection”. This principle is generally accepted among conflict of law scholars and practitioners, and is thus rarely defied in contemporary writings. Moreover, Art 1186 of the Russian Federation Civil Code the rule in force presently provides that if there is no existing conflict of law rule which may be directly applied to a given situation, the principle of the closest connection shall be applied. It would be reasonable, however, to also refer to the principles of the protection of human rights and that of the aspiration toward unification.

The only arguments brought against the application of this principle of the closest connection concern other principles, which are of the highest priority and significance in addressing certain types relationships. For example, one of the motives for introducing “rigid” conflict of law rules was the legislature’s intention to promote the predictability of the results of the application of conflict of law rules, for which purpose the use of “flexible” conflict of law rules is less promising. Predictability is an element of the principle of aspiration to unification. Moreover, in American jurisprudence, predictability results from the fundamental right to have justice administered. In exceptional cases, a conflict of law rule may be based on the principles of aspiration to unification and the protection of basic human rights.

This concept has many names, such as the closest tie, the strongest connection, the most closely connection, and the seat of a relationship. Yet all of these names share one concept or presumption that is applied.  That is, finding the conflict of law rule that a relationship with a foreign element should be governed by the law with which it is most genuinely or most closely connected.

The author conducts an historical and legal analysis of the development of the concept of the closest connection by referencing the works of F.K. von Savigny, J. Westlake, modern foreign scholars and court practice in English and American courts. Analysis of English court practise shows that in cases where the parties have not agreed on the applicable law, the court would traditionally refer to the concept of the “implied intention of the parties” to account for the application of the law it deemed appropriate. The proper concept of the closest connection appears as late as 1950 in a decision by the Privy Council in Bonython v. Commonwealth of Australia [1951] A.C. 201, 219 (P.C.). This decision establishes an objective test of finding the applicable law in the absence of directly expressed or implied will of the parties.

Today, determining the applicable law in England is a three stage process: (1) determining the directly expressed intention of the parties on the applicable law; (2) in the absence of the directly expressed intention, reviewing all other elements which may reveal the intention of the parties to subject their relationship to a certain legal system; and (3) applying the law of the jurisdiction of the closest and most genuine connection to the contract
. In the literature, many argue that the results of the application of stages (2) and (3) are almost the same
, which leads some courts to jump to the third stage after the first to establish the applicable law. Criticizing such mingling of the second and third stages, the author emphasizes that while searching for the implied intention of the parties, one should not forget that any agreement is defined by the conformity of the parties’ wills on the essentialia negotii. If such conformity of will cannot be established, there is no room for the application of the second stage. In this case, the third stage should be applied.

“Elements for establishing the closest connection of a relationship to a particular jurisdiction” are analyzed in paragraph 2. 

Using the assumption that both the legislature (in establishing conflict of law rules) and the court (in applying the concept of the closest connection to localize legal relationship) follow the same considerations, it is necessary to scrutinize the factors (contacts) considered by courts when establishing such a connection. The determination of the so-called closer connection is best illustrated in Art. 4(5) of the Rome Convention 1980; Art. 1211 of the Russian Federation Civil Code; s. 11(2), (c) of Private International Law (Miscellaneous Provisions) Act 1995. Here, the connection between the individual factors (elements) of a legal relationship to a certain jurisdiction can be clearly discerned. This phenomenon might be explained by the fact that the “closest connection” in the meaning of the law is overburdened with a number of presumptions, which sometimes obstruct the choice of law genuinely closest to the relationship. The analysis of factors used to determine the closer connection may help to elicit objective criteria for evaluating the relationship to a certain jurisdiction.

For clarity, elements are grouped. Using the criteria set by the medieval doctrine of statutes, the author discusses elements concerning a given territory (territorial elements) and those concerning the attributes of the subjects of private international law (personal elements). Some elements may not be considered as part of either of these two groups. They are referred to as “purely legal elements”.

Section 2.1 Territorial elements. 

The location of characteristic performance. Most current codifications provide that the law of the country where the party is carrying out contractual obligations should be applied. 

Given that characteristic performance is not defined in Russian law, the author defines it as performance which determines the nature of the obligation, the absence of which would cause either the obligation to cease to exist or to exist in a different contractual framework. One should avoid qualifying characteristic performance in such a way that it is an obligation of the party performing in a way not related to payment. That is, monetary payment may not be the decisive test of characteristic performance. For instance, in a number of contracts – such as loan, credit, and secured financing – payments can and should be considered the characteristic performance, since it constitutes the subject of the obligation in question.

The author argues that it is necessary to take into account the location of characteristic performance in determining the closest connection instead of the law of the country where the party who carries out the contractual obligation is situated. Personal elements are subject to separate consideration and there is no need to refer to them twice without having paid due attention to the location of performance.

The location where the transaction is executed.  The location where an act (contract) is executed is an important factor in establishing the formal validity of the relationship. At the same time, the author examines how a jurisdiction in such a location influences the material validity of relationships. In this section, the author demonstrates that the factor of geographic place where a contract has been signed should be considered in combination with other factors in establishing the closest connection or in creating a conflict of law rule.

The legislature creating the conflict of law rules should take into account the location where similar contracts are normally executed, particularly when such a location plays a key role. The latter is true for a contract which is concluded on the stock exchange, because all other factors at the moment the contract is signed are unknown. In this situation, the location where parties enter into the contract is the key factor for localizing a relationship to a jurisdiction, which in one way or another is connected to the location of the stock exchange (Art. 9 Hague Convention of 1986 on the law applicable to the international sale of goods (not in force); Art. 1211 (4), (4) of the Russian Federation Civil Code; Art. 1199 (2), (3) of the Civil Code of Kyrgyzstan).

Lex rei sitae. The author demonstrates that Art. 1213 of the Russian Federation Civil Code regards the law of the country where property is situated as the jurisdiction of the closest connection. 
Lege situs is a factor which should be used by the court in localizing the relationship as well as in creating conflict of law rules. It may be the crucial factor with regard to real estate, defined as such on the basis of the physical test, i.e., property inseparably linked with soil, the movement of which is not possible without causing irreparable material damage. 

The rule in question may be subject to exceptions, particularly with regard to defining real property on the basis of a legal test. If the determination of the location of real estates not possible or expedient, it is necessary to resort to other tests to the applicable law, such as the personal status of the owner, the location of a ship’s registration and other.

The location of forum. Russian private international law has traditionally denied the importance of court (arbitration) location for localizing the relationship between parties, because the choice of forum clause and applicable law clause were considered independent legal facts, whereby the construction of one does not influence the interpretation of the other. Yet, one should not ignore the other side of the coin – that is, the connection between the relationship in dispute and the court (arbitration) location. The phenomenon of “forum shopping” may lead to contradictory decisions as a consequence of applying discordant conflict of law rules of the lex fori. 

The author concludes that the binding factor in establishing the closest connection is the lex fori of the court which has jurisdiction over the matter and not the contractual choice of forum location. This conclusion is justified by the following: (1) the traditional approach used by English courts - whereby consideration of the choice of forum location is the crucial factor in deciding the choice of law – is based on the concept of “implied intention of the parties” and therefore cannot be applied in the establishment of the closest connection; (2) the parties may, by way of a subsequent agreement on the location of forum, choose a new court or arbitration in an altogether separate country to hear the case, which makes the contractual forum location questionable; and, (3) a specific contract, which may be formally used by the courts in localizing the relationship, could be rendered inappropriate for the legislature in creating conflict of law rules. The only exception may be the obligatory or prevailing forum location for certain categories of disputes. For example, in many countries disputes regarding real estate are decided by the courts where such property is geographically located. However, even in this case, the closest connection factor may not be ignored, because the closest connection of the relationship to a jurisdiction is based on other factors which in one way or another are considered by the court (for example locus rei sitae of real estate and there is thus no need to consider it twice.

The legislature, in creating the conflict of law rules, should take into account the law of the country in which particular categories are arbitrated of disputes, unless this factor (contact) is subject to a separate discussion in determining the closest connection. 

Lex banderae. The author argues that lex banderae should be taken into account together with other factors, because it demonstrates the connection of a transaction to a specific jurisdiction. This connection is important in cases where the vendor, as a rule, uses a ship flying the flag of the destination country. This means that these factors taken together render an objective picture of the most genuine connection of the contract to a specific jurisdiction, unless other factors point to the contrary. However, the key role of lex banderae shall remain limited to the field of commercial shipping and similar relationships, given that other contacts are not present or cannot be determined (as in cases resulting from vessels colliding at sea). If several vessels under different flags are used for transportation, the relationships of the parties are not (perhaps even materially) connected to lex banderae and this factor should be ignored in establishing the applicable law. 

The currency of an obligation. Primarily, the currency of the obligation is preferred to the currency of payment. The author argues against advocating the consideration of currency in establishing the closest connection. The use of this test goes back to the English theory of implied intention and suffers greatly from a logical shortcoming. According to the general rule, questions concerning the currency of an obligation are settled by the applicable law, whereas under this theory the currency should be taken into account before it is determined by lex causae.

Section 2.2. Personal elements
Domicile, nationality and habitual residence of an individual. In this part of the dissertation, the author provides an overview of the traditional dispute in private international law on whether the nationality or domicile of an individual is more closely tied to human nature. Theories on the personal status of individuals in private international law, in particular the nationality law, the domicile law and the residence law, are analyzed in detail. The connection of an individual to each of these laws is also analyzed. The author supports the viewpoint that the closest connection is represented by the nationality law but recognises that this test may not be applied in jurisdiction with a multitude of legal systems (the UK, US, etc.).

The author argues that all of the elements discussed are necessary for determining the closest connection. 

The regular domicile of a party should be taken into account in establishing the conflict of law rule, if the parties in the relationship typically possess nationality or a domicile in a specific state and such relationships require special regulation (for instance, the protection of consumers). The personal status has a prevailing significance in personal matters such as legal capacity, name and other. In establishing the closest connection in contractual relationships, domicile and nationality of the parties may play a crucial role in determining the contractual obligations of a person. In general, these factors are to be taken into account in combination with other elements of a transaction. On their own, they play a rather insignificant role in contractual relationships. However, there are exceptions. For example, in consumer contracts the weaker party to an obligation should rely upon his personal law. This exception follows directly from Art. 1212 of the Russian Federation Civil Code, Art. 5 of the Rome Convention. 

Elements pertaining to the legal status of a legal entity. Here, the variants of lex societatis (the law of incorporation, the law of the administrative seat, the law of the place of business and the law of the location of control) and their connection to the relationships between parties are analyzed. The author examines theories which refer to several jurisdictions (superposition theory and differentiation theory). The author considers the location of incorporation, the law of the administrative seat and the law of the place of business to be necessary factors, whereas the law of the country from where a company is controlled is not a necessary factor.

The author discusses the scope of the law governing the legal status of a legal entity, whether it should cover only corporate questions or whether it is also applicable to contractual issues. The author argues that all of these elements should be taken into account in contractual disputes. 

Furthermore, it is necessary to take into account the location of incorporation and the location of the administration seat of other persons involved in the contract. For example, a contract that is executed and performed by a subsidiary of a legal entity, which is located in another country or in a specific part of another country (such as a state in the USA) should be taken into account. The author emphasizes the need to consider all of the personal laws of entities involved in the contract such as brokers, intermediaries, agents, etc, without the participation of whom the contract would not be signed or would exist in a substantially different form. The significance of these elements for lawmaking is that with regard to certain categories of contracts with strategic importance, the legislature may establish unilateral conflict of law rules or rules in favour of one of the parties. An example of such an influence of personal law for localizing a contract can be found in the application of the law of the country where the administrative centre of the forwarding agent is situated, with regard to transport contracts (Art. 1211, 1212 (3) of the Russian Federation Civil Code, Art. 4 (4) of Rome Convention).  

Section 2.3. Purely legal elements.

The policies of interested states. Policies and interests of states as independent factors in establishing the closest connection features prominently in American law. These factors are referred to as contacts for establishing the applicable law in §6 of the US Restatement, Second 1971. The author concludes that “relevant policies and interests of states” are intended to include the social purposes of the local jurisdiction, which can or cannot be achieved through the application of a foreign law. This conclusion is supported by a number of examples from American and Russian law. Yet, social purposes in conflict of law rules may be resolved through the application of ordre public and supermandatory rules (lois d’application immédiates). Is it necessary to take these issues into account for a second time while establishing the closest connection? The author argues that they should be taken into account, due to the following: ordre public clause and super-mandatory rules shall not, as phenomena of an extraordinary nature, be considered in every case, which makes it expedient to regard the interests and policies of a country, insofar as such interests and policies may be affected by the expected court decision. The importance of this factor is deduced, if the norms of the corresponding jurisdiction are applied as supermandatory rules.

Contract forms. Russian legal scholars have consistently denied this factor, whereas contract forms were often the crucial factor in the choice of law in common law jurisdictions. This section scrutinises the following elements of contract forms: 1) the use of document forms typical for certain jurisdictions, 2) the use of legal categories typical for certain jurisdiction(s) in the contract, and 3) the use of the official language of one of the parties.

With regard to the form of the document, the author relies upon English court practice which, after a significant change, did not regard this factor as crucial, primarily due to a missing connection. First, the form of an English document (for instance, the charter party form) may be used by foreign parties, without any connection to the UK. Secondly, it is not the construction which influences the choice of law.  The applicable law is what determines the construction: in most jurisdictions, the interpretation of the contract is part of a contractual statute. Questions of interpretation are preceded by questions of applicable law (see Art. 10 (1) (a) Rome Convention, Art. 1215 Russian Federation Civil Code, Art. 32 EGBGB Germany, Art. 80 PIL-Act Romania and other). Most likely, this element has played a role in determining the implied intention of the parties but cannot be applied in establishing the closest connection.

As for the language of the contract, the author points out that this factor may not be considered, because it does not allow for the determination of the most closely connected jurisdiction. Only a few languages are the official languages in one country. For instance, English is the official language of the UK (which unites several legal systems), the US (where conflict of law is a matter for state jurisdiction), Canada, Australia, and New Zealand to name just a few. Many countries regard English as a second official language. Simply writing a contract in English should not imply the application of any of jurisdiction in which English is an official language.

Law supporting the validity of the contract. This section includes an analysis of the foreign court practice on the localization of relationships in favour of the law which supports the validity of the contract (in favor validitatis). The author examines in detail the “putative contract doctrine” and its application to conflict of law rules. The author concludes that this factor must be taken into consideration when determining the closest connection, given that foreign laws which render the transaction invalid do not require their application as supermandatory rules. However, if the contract is not connected to the jurisdiction which regards the contract as valid, this factor shall not have a crucial significance, because the principle of the closest connection would otherwise be ignored. 

Section 2.4. includes a discussion of the “Position of various factors for determining the closest relation”. The author analyses the meaning of territorial, personal and purely legal elements as they are applied in the contemporary world. Taking into account globalisation and information spread, the author shows that territorial elements are losing their significance.

Depending upon the given circumstances of the case, various factors carry varying degrees of importance. In some cases, for instance, in the case of protection of the weaker party to an obligation, the personal elements of the weaker party shall prevail. In other cases, territorial elements may play a key role.

In the discussion of all of the relevant elements, the author analyses the Art. 1209 (2) of the Russian Federation Civil Code on the law applicable to “foreign economic transactions” with Russian person(s) participating in them. The author argues against the need to establish a unilateral conflict of law rule and recommends revoking the norm. The rights of Russian parties are enjoying sufficient protection pursuant in paragraphs 1 and 3 of the provision under discussion.

The author further examines the presumptions of Art. 1211 (3) Russian Federation Civil Code with regard to contracts of agency, mandate and commission. At present, it is recognised that the characteristic performance in question is that of the party with intermediary functions (e.g., the agent, trustee and/or commissioner). However, Art. 24 of the Private International Law Bill of 1990 (drafted by the Institute of Legislation and Comparative Jurisprudence of the RF Government) contradicts the former. According to the latter, the characteristic performance is that of a client. After analysing the basic obligations of the parties in contracts of agency, mandate and commission, the author concludes that the provisions of Art. 1211 (3) Russian Federation Civil Code allow an objective determination of characteristic performance.

Paragraph 3, “Results of the application of principles underlying conflict of law”, is the final part of the dissertation and it outlines the results of the research. Here, the author provides examples of the interaction of the principles of the protection of basic human rights, closest connection and aspiration to unification. The examples are based on gaps in Russian conflict of law rules with regard to labour relations and incorporeal rights and their protection. Considering the principles underlying conflict of law rules, the author draws the following conclusions on the law applicable to labour relations. The author suggests that the law of the country where the work is carried out should be applied (lex loci laboris), given that this is the law of one of the parties. If the circumstances of the case and contract provisions allow for a closer connection with a different jurisdiction, the law of the latter may be applied.

The labour relations of workers in water and air transport are governed by the law of the flag that flies on a vessel (lex banderae).

The application of a foreign law may not deprive the worker of the protection he enjoys by virtue of mandatory rules under his personal law. 

With regard to incorporeal rights and their protection, the author proposes the following conflict of laws rule:

1. The existence and content of personal incorporeal rights is established in accordance with the personal law of the proprietor of the incorporeal rights.

2. The consequences of breaching personal incorporeal rights are governed, at the choice of the injured party, by the law of the country where the action or other circumstance leading to the breach of personal incorporeal rights took place or the personal law of the injured party. If all circumstances indicate that there is a closer connection to a third jurisdiction, the latter may be applied to better match the interests of the injured party. 
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