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Mpeaucnosue ot pegakTopos

Brl nepxute B pykax BTOpOi BbITYCK U3faHusl «HoBble rOpu30H-
ThI MEX/IYHAPOHOT0 apOUTparka», KOTOPBIH MpeaCcTaBiseT co0oit
cOOpHUK cTaTelt HoKIaauuKoB KoHdepeHiuu «Russian Arbitration
Day — 2014». 9Ta MexayHapoaHast KoHbepeHL1s BiepBble ¢ 60JTb-
MM ycnexom npouuia B 2013 1., cTaB OOHUM U3 CaMbIX 3aMETHbBIX
coOpITHi1 B 061aCTH MeXyHapoaHoro apbutpaxa B Poccuu. [Tep-
Bblii BBITYCK U3JaHUS IPUBJIEK OTPOMHBIN HHTEPEC CIelnaaIucTOB
¥ MIOAATBEPANIT BOCTPEOOBAHHOCTD KAYECTBEHHBIX CTATEN IO TEMa-
TUKe MeXyHapogHOro apourpaxa. HoBbIi BBIYCK U3AHUS ITPO-
NOJKaeT HayaTyIo TPaJULMIO U CTApaeTCsl He CHUXXATb Ty BBICOKYIO
MJIaHKY, KOTOpas Obljia 3a/jaHa B [IEPBOM BbIMCKe.

B Hacrosiiee BpeMs TpeTelickoe pa3bupaTenbcTBo B Poccuu mepe-
KUBaet nepuof TypOyneHTHOCTH. Kak n3BecTHO, MUHHCTEPCTBOM
foctunuu Poccutickoit @enepanny NOAr0TOBIEHBI 3aKOHOIPOEKTH,
KOTOpbIE pa/IMKaIbHbIM 00pa30M MEHSIOT 3aKOHO/JATEbHbIN PEXXUM
He TOJIbKO J1J1Sl BHYTPEHHUX TPETENHCKUX CY/I0B, HO U 1711 MEXAyHa-
POIHOTO KOMMEPYECKOr0 apOuTpaka. ITH 3aKOHOMPOEKTHI TOJY-
YUY MOJISIPHBbIE OTKJIMKU CO CTOPOHBI pa3/IMYHbIX TPYIII CHELU-
anuctos. Kpome Toro, npomomkaeTcst 00CyXIeHHe TOro, B KaKOii
CTeMeHHU 1ieJIeco00pasHbIM SIBISIETCSI co3aianne TpeTeicKoro cyna
TaMO>KeHHOTO CO03a MJTK MHOTO aHATIOTUYHOT0 apOUTPAKHOTO HH-
CTUTYTA [/ pa3peLleHus CIOPOB Ha TOCTCOBETCKOM TPOCTPAHCTBE.
Hakoweri, Bce yatiie 06Cy>KIal0TCs MEPCIEKTUBbI OHIANH apOuTpa-
’Ka, KOTOPBIi MOT Obl IO3BOIUTH CTOPOHAM CYIIIECTBEHHO CIKOHO-
MUTb BPEMSI U CPE/ICTBA 1 BO3BPATUTh apOUTPaXy Te TPaAULIMOH-
Hble IPEUMYIeCTBa, KOTOpble OTINYAIOT ero OT (pOpMaan30BaHHON
CHCTeMbI pa3drpaTenbCTB B TOCYAapCTBEHHBIX cyaax. EcTecTBeH-
HO, MbI HE MOTJIM OCTaTbCS B CTOPOHE OT 3TUX AUCKYCCUI U clienanu
UX LIEHTPAIbHOI TEMOIA 1151 IepBOro paszesa coopHuka. [Tpu aTom
MBI CUMTAEM BaXKHBIM, 4TOOBI YMTATEH TO3HAKOMUIIMCH C TOUKOIA
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[IpeaucoBue OT peJaKTOPOB

3pEHUS He TOJIbKO POCCUICKUX, HO MU MHOCTPAaHHBIX CIELMaINCTOB,
TIOCKOJIBKY B3IJISIZT CO CTOPOHBI MOKET OBITb MOJIE3HBIM U151 OLEHKU
NPEUMYILECTB U HEJJOCTAaTKOB 3aKOHO/ATEe/IbHbIX PePOpM.

MeI Tak>xe NpUCTaIbHO CeIUM 3a TeMU pepopMaMu, KOTOpPbIE TPO-
ucxonaT 3a npenenamu Poccun. B mepBom pasene cOopHuKa mpefi-
CTaBJIEHbl MaTepHasbl 110 IBYM HOBEHIIMM TEHACHLMSIM 3alaiHOro
apOUTPa’kHOrO MUpA: T10 BOIPOCY O MEPCIEKTUBAX CO3JaHMU ITPOLe-
Iy pbl aNeUISLUY BHYTPU CUCTEMBI TPETEMCKOr0 pa3drparenbcTsa
(Ha mpuMepe AMEPUKaHCKOM apOUTPaskHOM acCoIMaIliK), a TAKXKe
10 BOIIPOCY O T€X COBPEMEHHbIX TPeHax, KOTOpble HaXOAT OT-
pakeHHe B HOBOK BOJIHE apOUTPa’KHBIX PErIAMEHTOB (Ha MpUMe-
pe HOBOI pefakiuy pernamenta Apourtpasa npu Benckoit [Tanare
OKOHOMUKM).

Hacrosiuee u3naHue Tak)xe BKJIIOYaeT HOBBIM CllelabHbI pas-
nen 06 MHBECTUIIMOHHOM apOUTpake — TeMaTUKe, KOTopas Mpu-
obperaer Bce Gosblilee 3HAUEHUE U CTABUT BCE OOJIbIIE CIOXKHBIX
BOIIPOCOB Ha CTbIKE HALMOHAJBHOTO U MEXAYHApOJHOTrO NpaBsa.
[poruearunii roq 03HaMEHOBAJICI Cepreli MHBECTULMOHHBIX apOu-
Tpakel, MpoBoAMMbBIX B MOCKBe Ha OCHOBaHUM MOPSKOM M0A3a-
ObITON MOCKOBCKO# KOHBeHIMK 1997 T. 0 3a1uTe paB MHBECTOPA.
Kpome Toro, ye He nepBoe fecsTuieTre CreruaaucTbl IpofoJIKa-
10T 006CY>K/1aTh BOBMOXKHOCTb [TPUMEHEHHST PEXXMUMa HauOObIIIEro
61arONpPUATCTBOBAHUS [/Isl OMIPEEesIeHUsl YCIOBUA, TPU KOTOPBIX
MHBECTOP MOXeT 00paTUThCS C UCKOM B MHBECTUL[MOHHBIN apOu-
Tpaxk. ITU KJIIOYEBbIE BOIIPOCHI U CTaIM OCHOBOW HOBOT'O pasjerna
00 MHBECTULIMOHHOM apOuTpaxe.

B n3panum Tak>xe NpuCyTCTBYET TpaAMLMOHHbIN pa3fien O IpoLec-
CyaJIbHBIX BOIIpocax apouTpaa. B HeKoTopbix MaTepraax akLeHT
CieJIaH Ha U3y YeHU Y HOBBbIX POCCUIMCKUX TEHAEHIWIA: B YaCTHOCTH,
NPU3HAHUM POCCUMCKHUMU CYJaMH JONYCTUMOCTH 3aK/II0UYEeHHUS
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IIpeaucioBre OT peakTOpoB

CTOpPOHAaMM COTJIallleHHui 00 OTKase OT ocrapyuBaHUs apOUTpax-
HbIX PEIleHUT, BBIHOCUMbIX MEXYHAPOIHBIM KOMMEPUYECKUM ap-
outpakem Ha Tepputopuu Poccun. [lpyrue matepuaribl aHaTu3upy-
IOT HOBEHIIIE MUPOBBIE MPOLIECCYaIbHbIE TEHIEHIIMU, CBA3aHHbIE
C MPOLeypPOii PACKPBITHSI OKA3aTENbCTB, aHTUUCKOBBIMU 00e-
CIIEYUTE/IbHBIMU ME€PAMHU, AJIbTEPHATUBHBIMU OTOBOPKAMU O pas3-
pelleHH CIIOPOB.

Mup poccuiickoro Mex1yHapoJHOro apOuTpaka MmoHecC B POLIIOM
roJly HeBOCIOJIHMMYIO TIOTEPIO — Y1Iesl U3 KU3HU NaTpuapx oTeye-
CTBEHHOTr0 apOuUTpa’ka, JOKTOP IOPUANYECKHX HayK, podeccop,
unen [Ipesuguyma MKAC npu TIIIT PO M.T. Pozen6epr. MsI Bce
pocnu Ha ero 6rectauux paboTax, MOCBALIEHHBIX MEKIYHAPOAHOM
KyIlJIe-Ipojjake TOBapOB U NPOLieCcCyabHbIM BOIIPOCAM MeXJyHa-
POIHOrO KOMMepYecKoro apourpasxa B Poccuu. Vimenno 6naromapst
ycunusam npod. M.T. Pozenbepra mpaktika MKAC mipu TIIIT PO no-
Jy4usia MUPOKYIO U3BECTHOCTD HE TOJIBKO B Poccuy, HO U B Ipyrux
ctpaHax mupa. [103ToMy cOOpHUK BKJIIOYaeT MaTepuas, KOTOpPbIii
CIIeIMasbHO MOCBAIIEH OMUCAHUIO MHTEPECHON Ouorpadun 3ToM
BbIIatOLIeliCca TuHOCTH, BKIany M.T. PozenGepra B HayKy, TpaKkTH-
Ky apOuTpaska, peryupoBaHue MeXJyHapOJHON KYIIU-POAau
1 JIOTOBOPHBIX OTHOLLIEHUIA.

PemakTopsl COOpHUKA HA/IEFOTCS, YTO 3TO U3LAAHUE IEMCTBUTETBHO
MO3BOJIUT CIIelIaIMCTaM YBUAETh HOBblE TOPU30HTbI MEX1yHAPOI-
HOTrO apOUTpaska U OTKPBITH J17Is1 ceOs1 HOBbIE TEMbI, KOTOpbIE OyIyT
HaXOIUTbCS B LIEHTPE BHUMAaHUS B CJIeYIOIINE TObL.

B 3aBepiueHune xotenoch Obl CKa3aThb CJI0Ba 671aroAapHOCTH CIIOHCO-
pam «Russian Arbitration Day — 2014» — pupmam «Berwin Leighton
Paisner LLP» (www.blplaw.com), «<MoHacTeipckuii, 3t06a, CTenaHoB
& [lapTHEpb» (WWW.mZs.ru), KoJIjieruu agBokaros «MypaHoB, Uep-
HSIKOB U MapTHepbl» (Wwww.rospravo.ru) u ¢upme «Watson, Farley &
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[IpeaucoBue OT peJaKTOPOB

Williams» (www.wfw.com), 61arogaps $prHaHCOBOM TOAIEPKKE KO-
TOPBIX 3Ta KOHPEepeHLMs cOCTosnach. Takke HeMaJlblii BKJ1az BHEC-
71 TapTHepbl KOHpepeHIMH, Tpex/ie Bcero — ToproBo-mpoMbllLil-
neHHas nanara Poccuiickoit @epepanuu u Mexx1yHapoaHbII KOM-
Mepueckuit apoutpaxusiii cyn npu TIIT PO. MudpopmamoHHbIMY
CIIOHCOpaMU KOH(EpeHLUU CTaju: )XypHas «BecTHUK MexyHa-
POIHOrO KOMMEPYECKOTo apOuTpaska», «3aKkoH.py», xypHan «Tpe-
TelicKkuil cym», )xypHan «Legal Insight», anekrponnas 6ubnuoreka
«Hayka npaBa» (www.naukaprava.ru), ICC Russia, AHO lepuxi»,
CIS Arbitration Forum. CioHCOpOM y>XMHa JOK/IaUMKOB BbICTYIIH-
na ¢pupma «Deloitte & Touche».

A.B. Acockos,

LOKTOP OPUAMYECKVX HAYK, AOLEHT Kaeapbl rPaXJaHCKOro npaBa
topuaundeckoro takynstera MY M. M. B. JlomoHocoBa, npodeccop
Poccwiickoit wkonbl YacTHoro npasa, apoutp MKAC npu I PO

A.WU. MypaHoB

yNpaBNAoLLMIA NAPTHEp Konnerun aasokaros «MypaHoB, YepHsakoB

W NapTHepbl» (WWW.rospravo.ru), KaHauaar pUaNYeckyx Hayk, AOLEeHT
kacheapbl MeXAyHapOAHOro YacTHOro M rpaxaaHckoro npasa MIVIMO (V)
MWL PO, npodeccop Poccyitckoii LLKOMbl YacTHOrO Npaga,

ap6butp MKAC 1 MAK npu TIIM PO (www.muranov.ru)

P. M. XopbikuH,

KaHOMOAT pUaNYecKyX Hayk,

napTHep NoHAOHCKoro odmca thpmbl Berwin Leighton Paisner,
conuentop Beicumx cynos AHMvM v Yansca
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[TapTHEpBI U CLIOHCOPBI

CnoHcopbl

BERWIN Berwin Leighton Paisner (BLP) - Benyias mex-

BIP bE'ISHESN AyHApOAHAs OpUAMHECKas dupma, okasbiBaro-

1[as1 [IOJIHBII CIIEKTP YCIAYT U 00beIUHSIOIIAsT

6onee 800 FOPUCTOB B KPYTHEMIINX KOMMEpYe-

CKMX M PUHAHCOBBIX lIeHTpax B 9 cTpaHax mupa B 11 opucax — B JIon-

noHe, MockBe, A6y-/1abu, Bepnune, Bpioccene, [lybae, Dpankdypre,

T'onkownre, [lapuxe, [lekune u Cunranype. Goltsblat BLP — poccuii-
ckas npaktuka Berwin Leighton Paisner (BLP).

[TpakTrka MexxayHapoaHoro apoutpaska BLP Bxoxut B cocras [Tpak-
THUKHU MO pa3pelleHnIo CIOPOB GUPMbl, OIHON U3 CUJIbHENIINX Ha
MEXAYHapOJHOM PbIHKE I10 JaHHBIM €XEerOIHbIX peTUHroB Legal
500 u Chambers. CrierianucTsi [Ipak THKY MeX/1yHApOAHOT0 apou-
tpaka BLP 061agaroT 06IIMPHBIM OMBITOM COMPOBOX/IEHUS KPYTI-
HBIX MEXIYHapOJHBIX apOMTPa’KHBIX CIIOPOB C y4acTHEM CTOPOH
13 CaMbIX PA3HbIX CTPAH MHP4, paCCMATPHUBAEMbIX B COOTBETCTBUU
C pa3HO0OPa3HbIMU MHCTUTYLIMOHATBHBIMU U CrielranbHbiMu (ad hoc)
periaMeHTaMu.

Kak ormeuaer nznanue Legal 500, oprcTbl apOUTpask HOM MPaKTUKY
BLP «pokycupyroTcst Ha [1efCTBUTE/IbHO KJII0YEeBbIX BOIIPOCaX, a He
IPOCTO 3apabaThIBAIOT OUKU» U UX LIEHAT 38 UX MPOpeCcCHOHATI3M
¥ JKeJIaHue ObITh «I10 HACTOSIIIEMY BOBJIEYEHHBIMI».
www.blplaw.com
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[TapTHEpBI M CTIOHCOPBI

CnoHcopbl

MOHACTBIPCKWIA  «MoHacTbIpckuii, 3106a, Crenanos & [lapTHepbr»
310BA
CTENAHOB (M3C) - ogHa 13 BegyUX IOPUANYECKUX PUPM

& MAPTHEPb! B Poccum.

M 3 C M3C 3aHMMaeT CUJIbHbIE TO3ULIUKU B 001aCTU allb-

wwwmzs.u

TepHaTUBHOTrO pa3pelieHus crnopos B Poccuu. Qup-

Ma 001a1aeT COTMIHBIM OITBITOM BeJ€HHUS KPYITHBIX
Y HEPEJIKO IIMPOKO OCBEIaeMbIX B Ipecce e B Mex1yHapoIHOM
KoMMepuecKkoM apoutpaxsoMm cyze (MKAC) u Mopckoit apouTpax-
Hoit komuccuu (MAK). Kpome toro, M3C okasbiBaeT appekTHBHYIO
MOAIIEPXKKY pa3buparenbcTBaM, KOTOPbIE IPOBOASTCS MO 3TU/I0M
Me>x nynaponHoii Toprosoii nanatel (MTII), JlonnoHckoro mexxayHa-
poxnHoro apoutpaxsoro cyzaa (LCIA) u CTokronpMcKoro apburpaka.

B xome paboTel Hax MHOXKeCTBOM Jies1 crienpanuctel M3C mpuo6-
pesu OOLIMPHBIIi OMBIT B IPUHSATHN 00€eCeYnTETbHBIX MEP, TIOAT0-
TOBKE IOPUAMYECKUX 3aKJIFOUEHUI 110 BOIIPOCaM POCCUICKOTO Ipa-
Ba U [10JIyYEHNUH [JOKA3aTe/bCTB [J151 COAEHCTBUA MEX1yHAPOAHbIM
TpeTeNCcKUM pa3buparenbCcTBaM, a TakKe, pa3yMeeTcs, B MPU3Ha-
HUU 1 NPUBEEHNN B MCTIONHEHMe B Poccnn peleHuil Mexx1yHapoi-
HBIX apOuTpaxeil.

WWW.mzs.ru
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[TapTHEpBI U CLIOHCOPBI

CnoHcopbl
MyYypPAHOB ’ IOpunnueckas ¢pupma «MypaHoB, YepHSIKOB
YEPHSAKOB Y napTHepbl» ocHoBaHa B 2003 roay U B Ha-

M NMAPTHEPDI CTOMALIEE BPEMA BXOAUT B YMCJIO BEOYIINX

POCCUICKHMX MOCTABIIMKOB I0PUNYECKUX

yeanyr. [Ipaktuka Gupmel B obnactu paspe-

LIeHus CyAeOHBIX ¥ apOUTPASKHBIX CIIOPOB UMEET PEIyTalMIO0 OJHOM U3 JIYYLIMX

B Poccun u exeroqHo BXOJUT B PEHTUHTY MeX1yHapOHBIX IOPUIUUECKHUX CIIpa-

BOYHHMKOB, BKmovast Chambers Global, Chambers Europe, The Legal 500, Who'’s
Who Legal, Best Lawyers.

IOpucTbI ¥ aJBOKATHI KOJIJIETMU IPUHUMAIOT yYacTUEe B apOUTPaskHbIX pa3bupa-
TeJbCTBaX MO LIMPOKOMY CHEKTPYy KOMMEPUECKHX, JOTOBOPHbIX, PUHAHCOBBIX
Y TEXHUYECKHUX BOIIPOCOB, IPECTaBIISIOT MHTEPEeChl KJIMEHTOB 10 BCeM BUAaM CII0-
POB, B apOUTPaskHBIX CY/aX U CyAax 0OLeil OpUCANKIMY BCEX YPOBHEH, BKIIIOYast
Boiciuit Apburpaskusiit Cyz, Bepxosusiit Cyn u Koncturyuuonssiit Cya. Crieru-
anucTbl «MypaHOB, YepHSIKOB U NapTHEPbI» UMEIOT OIbIT BeJIeHNs1 [ies IpaKTude-
CKM BO BCEX M3BECTHBIX MEXYHAPOAHbIX LieHTpax apburpasxa, Bkimodas MKAC,
ICC, SCC, AAA, SIAC.

®upma oKasbIBaeT YCAYTH 110 CAEAYIOMNM HapaBIeHNUIM: CyAebHble pa3bupa-
TeJIbCTBA; MEXXAYHAPOJHBIIT KOMMepUeCKHii apOUTpaXx; MPeACTaBUTENIbCTBO HH-
Tepecos 6usHeca B Koncturyunontom Cyne PO; mexiyHapoaHOe TOProBoe mpa-
BO; aHTUMOHOIIOJIbHOE N1PaB0; HAaJIOr0BOE PaBo; MCIIONHUTE/IbHOE TPOU3BO/ICTBO;
NpU3HaHUe U MCTIOJIHEHNE pellleHUi i MHOCTPaHHbIX Cy/10B B Poccuu; anbrepHaTuB-
HOE paspelleHre CII0pPOB; MHTEJUIEKTYa IbHast COOCTBEHHOCTb.

OtpacneBas crienpann3anusi: 3HepreTrka U NpUpPOAHbIE peCypchl; GUHAHCO-
Bble UHCTUTYTH; TMT (TexHonoruu, Meaua, KOMMYHUKAIMHN); HEABMXKMUMOCTD
Y CTPOUTETIbCTBO..

WWW.rospravo.ru
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CnoHcopbl

ApburpaxkHas rpymna «Barcon, ®ap-

Watson, Farley & Williams U ¥ YUJIbSIMC» OTBEYaeT 3a paspelie-

HHe MeX/IyHapOJHBIX cIIOpoB. IOpucToI

3TO rpymibl paboTaloT B 13 MexayHa-

ponubix oducax «Barcon, Papnu u Yu-

JIbSIMC» 1 OKa3bIBaIOT YCAYTY CBOMM KJIMEHTaM HeTOCPeICTBEHHO B KPYMHENIINX
MUPOBBIX apOUTPaKHBIX LIEHTPAX.

Apburpaxxuas rpymnna «Barcon, apnv i YuibsiMc» UMeET 3aCIy)XeHHYIO peryTa-
1Mo, 671arofiaps yCIeLuHoMy Ipe/CTaBIeHNI0 HHTePEeCOB CBOUX KJIMEHTOB B pas-
NUYHbIX 001aCTSX (PUHAHCHI, TPAHCIIOPT, IPOU3BOJCTBO U COBIT, TOTMCTHKA, IHEP-
reTHKa ¥ IpUPOJHbIE PECYPChI) IO PSIAY CIOKHBIX MEXIYHapOAHbIX KOMMepUe-
CKMX cropoB. «BaTcon, Papnu u Yunbsamc» UMeeT MHOTOJIE THHH OTIBIT paspelieHust
apOUTpaXHBIX CIIOPOB, CBsA3aHHBIX ¢ Poccueit u crpanamu CHI.

[ToMHMO BHYLIMTEIBHOTO OIbITA YCIIELIHBIX apOUTPaskHbIX pa3OUpaTenbCTB B pas-
JIMYHBIX cTpaHax Mupa «BaTcoH, apau 1 Yusbsmc» B OCIeAHUE TOZbl TAKKe MPH-
HMMaJa y4acTue B psifie CyfeOHbIX pa3OrpaTenbCTB B aHITIMICKUX CyaX, KOTOpbIE
TOJTyYMIIH LIMPOKHUIT OOLIECTBEHHbIN PE30HAHC U KaCaIMCh BONPOCOB MEX Ay Ha-
POJHOr0 KOMMeEpUECKOro apbuTpaska.

«Barcon, @apnu u Yunbamc» BXOAUT B PEATUHIU TaKUX OOLIETPU3HAHHBIX
cnpaBo4yHMKOB, Kak GAR 100, Chambers & Partners u Legal 500, B koTopbIX OHa
Ha3BaHa Kak «CIeluanu3upoBaHHas GprupMa epBOKIaCCHbIX aiBOKATOB U ap-
6urpos». [lapTHep apburpaskHoit rpynmsl «Barcon, ®apnu u Yunbsmc» Osnbra
Barnaii, koTopas Takxe siBisieTCst apOUTPOM MeXAyHapOAHOro apbuTpaka,
XapaKTepU3yeTCs «KaK Ype3BbIUaiiHo BOCTPEOOBAHHbIH CIIENMAMUCT HA POC-
CUIICKOM PBIHKE».
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Wnpopmanms
06 aBTOpax M pegakTopax

AcockoB AHTOH BrraguMupoBu4 — JOKTOp I0pUNYECKUX HAYK, JOLEHT
Kadepbl rpaXkAaHCKOro paBa lopuanueckoro gpakynaprera MI'Y ume-
Hu M. B. JlomoHoCOBa, npodeccop kapeapbl MexXAyHAaPOJHOIO YaCTHO-
ro npaBa ['OY «Poccuiickas mkonaa 4acTHOTO IpaBa.

Boictynaet ap6urpom MKAC npu TIIIT P®, MexxayHapopHoro apou-
tpaxksoro cyza npu TIIII Peciy6uku KasaxcraH, psiga Apyrux TpeTeii-
ckux cynoB. [IpuHnman yyactue B 6osee ueM 60 MeXayHapOIHBIX apOu-
TPaXXHBIX pa30K1paTenbCTBAX, B TOM UKCIIE B apOUTPaXKHbIX pa3duparesib-
crax 1o Permamenty ICC n IOHCUTPAJL fIBngercsa ynenom Koponesckoro
uHcTutyta apoutpos (MCIArb) u ueHoM ApOUTPasKHON KOMUCCUU MPU
Poccuiickom Hatmonansnom Komurete ICC.

sIBngercs unernom Pabouedi rpymmsl ipu CoBeTe Mo KoaupuKaLmu rpax-
IAHCKOT'0 3aKOHO/IaTeNbCTBA, OTBETCTBEHHBIM 3a TOATOTOBKY M3MEHEHUH
u nononHenuii ['K PO (pasznen «<MexxayHapoHOe yacTHOe IpaBo»), a Tak-
K€ UJIeHOM peJIKOJIJIerny XXypHasia «BecTHUK MeXxyHapOAHOI O KOMMep-
4ecKoro apouTpaxa.

ABTOp ueTblpex MoHorpadwii, a Takxe 6onee 60 crareii B opuanye-
ckux xypHanax. O61acTb HayYHBIX UHTEPECOB — MEXAYHAPOJHOE YaCT-
HOE IIpaBo, B TOM YHCJIe BOIPOCHI MEXAYHAPOJHOTO KOMMEPUYECKOro ap-
OuTpaxka 1 MeXyHapOJHOr0 rPak AaHCKOTr0 MPOLiecca; KOPHOpaTUBHOE
IIpaBo; I0rOBOPHOE I1PaBo.

Bunkosa Huna I'puropseBHa — IOKTOp I0pUMYeCKUX HayK, Tpodeccop
Bcepoccuiickoii akanemun BHetHeii Toprosny, apoutp MKAC mipu TIIIT PO.
ABTOpP MHOTOYHC/IEHHBIX MyOIMKaLMi1 10 BOIPOCAM MeXAyHapOJHOTO
YacTHOTO [paBa 1 MeXYHapOAHOro apOuTpaxa.

BsankoB A.B. — yyacTHMK KOMaH[bI 10puandeckoro ¢paxkynbreta MI'Y
M. Jlomonocosa Ha KoHKypce 110 MeXAYHapOAHOMY KOMMEPYECKOMY

apburtpaxy nm. Buca.
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Vndopmanuns 06 aBTopax 1 pefakTopax

I'yeBapa C.luero (C. Diego Guevara) — 1opuct B pupme Chaffetz Lindsey
LLP (Hbto-Mopk).

JIu6wep Kpucrod (Christoph Liebscher) — nokrop npasa, mapTHep u ria-
Ba apourtpaxHoii npaktuxu ¢prpmsl WolfTheiss, npenogasarens Yuusep-
curera 3anbuoypra, FCIArD (r. Bena).

Manunckast Pumma BragucnaBosHa — crapiumii lopuct komnanuu Goltsblat
BLP — poccuiickoit mpakTHKM MeX JyHapOAHOH roprandeckoii upmbl Berwin
Leighton Paisner (BLP). MarucTp ropucnpynesuuu (aumnnom MHCTUTYTa eB-
ponetickoro mpasa MITMIMO (V) MU/L PO ¢ otnuunem). BeimyckHrk kadenpbt
MeX/IyHapOIHOTI'0 TOPrOBOI0 IpaBa MeXAyHapOLHO-[IPaBOBOro ¢paKyibTeTa
MI'MIMO (V) MUJ1 PO (qumiom ¢ otnuuriem). [Ipoxoanna o6yuenue B [1kone
MeXyHapoiHOro apouTpaxa yausepcurera Kyns Mapu (r. Jlonzon) (School
of International Arbitration, Queen Mary, University of London).

B TeueHue nocnefHMX HECKONBKUX JIeT IPUHKUMAJa y4yacTie B apou-
TpaXkKHbIX pasdbuparenbcTBax B JIOHZOHCKOM MEXIYyHapOLHOM TpeTeii-
ckom cyze (LCIA), MexayHapOogHOM KOMMEPUYECKOM apOUTPaKHOM Cy/ie
npu ToproBo-mpombliiieHHo# nanate PO, a Takke nmpejcTapisiia UHTe-
pechbl KIIMEHTOB B POCCUICKUX CYAaxX B CIIOpax, CBsI3aHHbIX C IPU3HaHUEM
Y [IpMBeZIeHUEM B UCIIOHEHHE pelLlIeHnit MeX/TyHapOAHbIX apOuTpaxeii.
KoHcynbTupyer 1o Bonpocam MexZyHapOAHOTO 4aCTHOTO MpaBa U MexX-
ZlyHApOJHOTO0 KOMMEPUYECKOro apouTpasxa.

Mypanos Anekcanap Mropesud — ynpasisoLuil napTHep KOJUIerny af-
BOKaToB «MypaHOB, UYepHSIKOB 1 MapTHEpPbl» (WWW.rospravo.ru), KaHauaaT
IOpPUINYECKUX HaYK, JOLEHT Kapepbl MeX1yHAapOJHOI0 YaCTHOTO U Ipax-
naxckoro nmpasa MITMMO (V) MUJ1 PO, mpodeccop kadenpsl MexxayHapoz-
HOTO 4acTHOTrO IpaBa PoccuiicKoii 1mKkosbl YacTHOro npasa, apoutp MKAC
u MAK npu TIIIT PO (www.muranov.ru).

[laBan Bunusg BaiitkyTe (Vilija Vaitkuté Pavan) — napTHep agBokaTckoii
koHTOpb! LAWIN, BunbHioc, JInTBa, r1aBa rpynnbl IpakTUKY PELIEHNS CIIOPOB.

XV



Nudopmarus 06 aBTopax i peakTopax

«Chambers Global» or3biBaeTcs 0 Bunuu xak 06 «aMOULIMO3HOM afBOKATe
CyZeOHbIX CIIOPOB C OTIMYHBIM 3HAHMEM [0 BOIPOCAM apOUTPaXKHBIX 1 CY-
neOHBIX 1€, Yell KOMITJIEKCHBII ITOAX0 [IOMOraeT nono6paTb JIy4IIe CTpa-
TETUIO U TAaKTUKY JIeHCTBUI B cyzie». [IpencraBisina CTOPOH B MeXAyHapOA-
HBIX KOMMEPUECKHUX 1 NHBECTHLIMOHHbIX apOUTPaXKHBIX CIIOPAX IO [IPaBHIaM
UNCITRAL, ICC, SCC, LCIA ir T.1. aBTOp MHOKECTBA CTaTel Ha TeMy apOuTpa-
XA, JIOK/TaJYMK Ha KOHEepeHIHMsX M CEeMUHAPaX [0 BOIIPOCaM apOUTPaKHOro
npaBa. ApOUTp pasIMYHbIX apOUTPAXKHBIX HHCTUTYLHIA, B TOM yncie MKAC
nipu TIIIT PO, Busmoiickoro koMMepyeckoro apouTpaXkHOro cyia, KoMMepye-
ckoro ap6urpaskHoro cyna Jleeuarat (I[lonbiua) u ap. IBnsercs npeacraBute-
nem Jlutosckoit Pecriy6mmky B Mex 1yHapoIHOM KOMMepYeCKoM apOuTpax-
HoM cyzie ICC B [lapuske. AKTUBHO y4yacTByeT B GOpMUPOBaHNY U Pa3BUTUU
apOUTpaXKHOM MPaKTUKY JINTBbI, SIBISIETCS OAHUM 13 INTABHbIX aBTOPOB 3aKOHA
0 KOMMepuecKkoM apourtpaxe JlutoBckoit Pecriybnuku, nputsroro B 2012 .

ITanoB AHApei AlekcaHAPOBUY — CTapLIMH IOPUCT MEXAYHApOIHOM ap-
OUTpaXkKHOI1 MPaKTUKK ropuandeckoit dpupmsl Norton Rose Fulbright (Mo-
ckBa). C oTruneM okoHuYmI opuaudeckuit pakynpreT MI'Y um. M. B. Jlo-
MOHOCOBA 4 MMeeT CTeNeHb Maructpa npasa OKcOopACKOro yHUBEpCUTETA.

CrnenuanuaupyeTcs Ha IpecTaBJIeHUY HHTEPEeCOB KIIMEHTOB B MEXY-
HapOIHbBIX apOUTPaKHBIX pa3brpaTebCTBax (B TOM YHCIIE MO PErjiaMeH-
tam MKAC nipu TIIIT P®, ICC, LCIA, SCC), a Tak»ke B cyAeOHbIX IpoLieccax
T10 OTMeHe, TPU3HAHMIO U IIPUBEIEHHIO B HCIIOTHEHNe apOUTpaXkHbIX pe-
LIIEHNIT U pellieHn I MTHOCTPaHHBIX CyHOB. YcnelHo nposesn 6onee 20 Kpyr-
HBIX CyJeOHBIX U apOUTPaXKHBIX /1€, HEKOTOPbIE U3 KOTOPBIX CTajIN Mpe-
LeleHTHbIMU 11 Poccun.

AKTHBHO y4acCTBYeT B MOJIOJEXXHBIX apOUTpPaXkHBIX rpymnax (B TOM
yncne PAA 40, YAF, YIAG, ICDR Young & International), a Tak>xe B Mexy-
HapozHo1 accouuanuu opuctos (IBA). C mas 2013 r. sBisieTcs peroHaib-
upiM ipezncrasureneM YIAG B Poccun u CHI. YuacTByet B paboueii rpyrime
IO TIOJITOTOBKE pernaMenToB Poccuiickoit ApOuTpaXkHOM Accolriuaruu.

BeicTynui coaBTopoM pycckoro nepesopa [Ipasun MexxnynaponHoi
accouyanyy I0PUCTOB MO NMOJYYEeHUIO I0Ka3aTelbCTB B MEXAYHApPOAHOM
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apbutpake (2010 r.). PeryssipHo my61uKyeT 3aMe TKH, KOMMEHTapUH ¥ CTa-
ThU [0 BOIPOCAM MEXX/IYHAPOJHOr0 apOUTpaxa 1 MEKYHAPOJHOTO IPax-
IAHCKOTO IIPOLecca, a TaKyKe BBICTYIIaeT Ha HayYHbIX KOHPEPEeHLMSIX U ce-
MHHapax 10 BOMpPOCaM MeXyHapoaHoro apburpaska kak B Poccuu, tak
¥ 32 pyOexoM.

[Tenbio [lomunuk (Dominic Pellew) — mapTHep rpynmnel MesxlyHapOIHOTO
apoutpaxa ¢rpmsl Dentons. O paboTaeT B MOCKOBCKOM U JIOHZOHCKOM
oducax ¢upmbl. JIOMUHUK [OMYLIEH K IPAKTUKe B KaueCTBe COJMCUTOpa
BepxoBHoro cyna Auriuu u Yaneca v afgokara Bo ®panuuu. OH cBo60gHO
BJIaJieeT PYCCKUM SI3bIKOM U SIBJISIETCSI OLHKM M3 CaMbIX BOCTPeOOBaHHBIX
KOHCYJ/IbTAHTOB 1 apOUTPOB IIPH [IPOBE/IEHUH MEXK 1Y HaPOIHBIX apOUTPasK-
HbIX paszbuparenbcTB B Bocrounoit u 3anaaHoit EBpore, B oco6eHHOCTH,
¢ yuactueM cTopoH u3 Poccun u apyrux crpas CHI.

[lenmoB [IMmutpuii AHaTonbeBUY — cTapiuuii lopuct XXenesckoro oduca
topuauueckoii prupmbl «<FROIRIEP». Oxonuni ¢ oTnuuem opuauydeckui da-
kynbret CankT-[letepOyprekoro [ocynapcTBeHHOro YHUBEPCUTETA U ACTIH-
paHTypy Kadeapbl rpaXkJaHCKOTO ITpaBa TOro Xe (paKysbTeTa, 3alUTHUB UC-
cepTalMio Ha COMCKaHKe YYEeHOM CTelleH! KaHJu1aTa IopUJMUeCcKUX HayK
Ha teMy «[loHsITHE «security» 0 3akoHORaTenbcTBY CoenHeHHbIX LlTaToB
Amepuku.» imeet nunnom Maructpa npasa (LL.M.) iopuguueckoro gpaxyib-
teTa [>xopaxrayHckoro YHuBepcuterta (Bawunrron, @enepanbhbiit Okpyr
Komym6ust), a Taxske guruioMsl GakanaBpa paBa, MarucTpa rnpasa 1 CepTH-
duKkar crennanuaanyy B 061acTy aABOKATYPbl OPUMUYECKOro dpaKybTeTa
)Kenesckoro Yuusepcurera. Ynen Cankt-IletepOyprcxkoit [oponckoit Ko
nerun AnBokartoB (Poccuiickas ®enepanis) v Konaeruy afBoKaToB ITaTa
Hb}O-I?IOpK (CUIA), anBokar (JKeneBa, LlBeiinapus).

[Terpons Onecq [IMuTprueBHa — YaCTHONPAKTUKYIOIUI IOPUCT, CONPEN-
ceparenb PAA40, maructp ropucnpynenunu (Poccuiickas mxkosna 4acTHO-
ro 1paBa), BbIYCKHUK Kapeapbl TpaXIaHCKOTr o IpaBa opuudeckoro da-
kynbreta MI'V um. M.B. JlomoHOCOBa.
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Ycockun Cepreii BragumupoBuy — afiBOKaT, CTapIIMi FOPUCT MEXYHAPOZ-
HO-IPaBOBO#1 MPaKTHKY AfiBoKaTcKoro 61opo «Bausu u [laptHeps. C oT/n-
yreM 3akoHum1 FOpuanyeckuii paxynbret CIIBI'Y unomyunn crenexs LL.M.
(distinction) Yauepcuretckoro Konnenxa Jlonnona. B Hactosiee Bpems
sIBJIsSIleTCs acnupaHToM Kadenpbl MexxayHapoHoro npasa l0puanueckoro
¢axynpreta MI'Y um. M. B. JlomoHOCOBA.

3aHMMaeTCs BOIpOCaMU MeXAYHapOAHOro paBa v MeXX1lyHapOIHOT O
KOMMepYeCcKoro apburpaxa. [Ipecrasiis nHTEpeCchl KIMEHTOB B Mex-
nyHaponHoMm Cyne OOH, Esponetickom Cyze no [IpaBam Yenoseka, ap-
6urpaxax o pernamertam MKAC npu TIIIT P®, ICC, LCIA, SCC u Swiss
Rules, a Takxe B poccUiICKUX Cyfax B CIlOpax, CBSI3aHHBIX C IPU3HaHUEM
¥l IPYBEIEHNEM B UCIIOJIHEHUE PeLleHNi MEX TyHAPOIHbIX apOUTpaxeil.

Asngetcsa penakropom CIS Arbitration Forum u conpencenarenem
PAA40.

XoppikuH Poman MuxaiiioBud — KaHuaT OpUANYECKUX HAaYK, TapTHEP
nonpoHckoro opuca ¢pupmel «Berwin Leighton Paisner», conucurop Bbic-
KX CyJJOB AHIJINM 1 Ya/ibca.

PomaH siBnsieTCs CiennanyucToM 10 COMPOBOXIEHHMIO apOUTPaXKHbIX
pa3bupaTesbCTB C OPOMHBIM OIBITOM Be/I€HNUsI HALMOHATIbHBIX U MEX-
nyHaponHbIx nmpoekToB. [lo 2012 roga PomaH 6b11 noneHTOM Kadeapbl
MEeXXlyHapOJHOT0 YaCTHOTO U IPakJaHCKOTro MpaBa MOCKOBCKOro rocy-
NapCTBEHHOT'0 MHCTUTYTa MEX/1yHapOAHbIX OTHOLIEHU (YHUBEpCcUTeTa)
MW/ Poccun. C 2013 roga Poman siBnsieTcst npuriaiieHHbIM npodecco-
pom B Konnemxe Knap Kambpumkckoro yHrBepcuTeta (visiting professor
at Clare College, Cambridge). Kpome Toro, PomaH siBisietcst apoutpom
CrniopTrBHOrO0 apbutpakHoro cyna npu Onumnuiickom komutete Poccun
Y YJIEHOM peJJaKIIMOHHOM KOJUIETUH >KypHasa «BeCTHUK MeXIyHapoaHO-
ro KOMMepUeCKOro apOuTpaskar.

B TeueHue nocnegHuX HECKONbKUX JieT POMaH BbICTYyNa/l KOHCYJIb-
TAHTOM B paMKax MHULMUPOBaHHOrO npoTuB Pecny6nku Kazaxcrau
MHBECTULIMOHHOTO apOUTpakHOro pazbupaTesnbCcTBa B MexayHapo-
HOM IIEHTpE MO pa3peleHrnio NHBECTULMOHHBIX CIIOPOB (BammHrTon),
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a Tak)xe MPUHMMAJ y4acTre B apOuTpaskHbIX pa3duparenbcTBax B JIOH-
JIOHCKOM MexyHapoaHoM TpeteiickoM cyne (LCIA), Ap6urpakHom cyze
npu MesxayHapozHoii Toprosoii nasnare (ICC), ApOUTpask HOM HHCTUTYTE
npu Toprosoii nanare Crokronbma (SCC) 1 AMepruKaHCKON ApOUTpak-
Hoit Acconmanuu (AAA).

CripaBoynuk Chambers Ha3bIBaeT ero «BOCXOJSIIEN 3B€3/011», BBICO-
KYI0 MO3ULMIO 3aHUMaeT oH U B peiitunre Legal 500. PomaH Takke Obin
BKJIIOUEH B IIOATOTOBJIEHHBIN BeAYIIEeN POCCUNCKON [eI0BO ra3eTomn
«Begomoctu» peiirunr Jlydinx opuctoB Poccun B KaTeropun «Apou-
Tpaxk ¥ MeJuaLns» .

PomaH Taxske siB/isleTCs aBTOPOM MHOTOUHC/IEHHbIX 1Ty O/IMKALI [0 BO-
IpocaM MeXIyHapOJHOro apOuTpaka, MEeXXAyHapOAHOTO YaCTHOTO Ipa-
Ba 1 rpakJaHCKOro nporecca. B uactHoctr, Pomanom ony6i1koBaHa Mo-
Horpadus Ha aHIMIMHACKOM s13bIKe “Arbitration Law of Russia: Practice and
Procedure”, JurisPublishing, New York, 2013. Kpome Toro, Poman aBnsics
penaKToOpoM PyCCKOro uananus Kuuru Iuoproc H. Cuctema rpask IaHCKOro
npotecca AHMIUK: cyneGHOe pa3bupaTesibCTBO, MeANALKsS 1 apOUTpaK;
nep. ¢ aHrL; nox pex. P.M. Xodvikuna. — M.: Unpotponuk Meaua, 2012.

XockuHr JIxeiimc (James Hosking) — ocHoBaresnb 1 napTHep pUpPMbI
Chaffetz Lindsey LLP. On aBnsieTcsl agbIOHKT-IpodeccopoM ropuande-
ckoro ¢gakynbreta YHUBepcuTeTa [leHcHIbBaHNY, pETyISIPHO YMTaeT
JIEKLIMH [0 MeXIyHApOHOMY apOuTpaxy. OH C OT/IMYMEM OKOHYMII YHU-
BepcuteT OKneHza, nocse yero nony4dni crenedb LLM l'apBapackoro
yHUBepcUTeTa. SIBiseTcs 4wieHoM pabo4yero KOMUTETa IO MOATOTOBKE
usMmeHeHuii B pernameHTol AAA/IDRC (r. Hb}O-IZOpK). II>xeliMc aBageT-
Cs1 CO-aBTOPOM KOMMEHTAapHsl K perlaMeHTy MeXIYHapoaHOro LeHTpa
no paspetenuto crnopos: A Guide to the ICDR International Arbitration
Rules (Oxford University Press, 2011)

ArenpHunikuit Anekcauap AnekcaHApOBHY — aCCUCTEHT Kadepbl rpax-
IaHCKOro Npasa opuguueckoro gpaxkynbrera MI'Y um. M.B. J/lomoHoCOBa,

K.I0.H., MarucTp ropucnpyzaeHuuu (Poccuiickas 1mkosia 4aCTHOT O IIpaBa).
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www.naukaprava.ru

AneKTpOHHasa 6ubnuoTeka
«Hayka npaBsa»

A
4

npeacTtaendaeTt prnHeﬁLIJYIO B Poccumn
KoJileKuuro OLWICIJpOBaHHbIX MaTepuasnoB (CKaHbI)
no MeXxxgyHapogHoOMy KOMMep4YeCKoMy ap6MTpa)Ky:
MaTepuarnbl U3 ypHanoB «MexxayHapoaHblii KOMMEPYECKMIA apBUTPax»
1 «BECTHMK MEXAYHAPOAHOr0 KOMMEPYECKOro apbuTpaxay,

Tpyabl M.I. Posenbepra, N.C. 3bikiHa, A.C. Komaposa, C.H. Jlebenera
N OPYrMX U3BECTHbIX aBTOPOB Mo MKA,;

ny6MKaLmm 0 CoBpemMeHHoi npaxTuke MKAC 1 MAK npu TN Pd;

BCe BbINycKn «ApbuTpakHol npakTunkmn» BTAK npw TMIM CCCP ¢ 1934 .
no 1991 r., MHOro4mcneHHble c60pHUKK peLleHnii MAK npw TTTM CCCP
c 1932 r. no ceroaHs;

KHWUMM 1 OTAEeNbHble CTaTbh 3aaTenbeTB «MHPoTponuk Meamas n «CTaTyT»
no Bonpocam MKA.

BCEIO B 3JIEKTPOHHOW BUBJIMOTEKE «HAYKA MPABA» —
6onee 15 000

OLWId)pOBaHHbIX Hay4HbIX U NMPaKTU4YeCKUX MaTepuanos
no pasJ/iInvyHbIM OTpacnaM npaea
3a nocnegHue 150 nerT,

BKJIlOYaa o4YeHb pegkue




Paspen 1

3AKOHOOATEJIbHBIE PEOOPMbI
W COBPEMEHHbIE TEHOEHLINW
B OBJIACTU MEXXOYHAPOLHOIO
APBUTPAXA






A.WU. MypaHos,

(www.muranov.ru), kKaHauaar pUANYEecKMX Hayk,
ap6utp MKAC n MAK npw TIM PO,

noueHt MIMMO (Y) MU PO,

yNPaBNsoLLMIA NAPTHEP KOMMEry afBoKaToB
«MypaHoB, YepHsIKOB 1 NapTHEPbI» (WWW.Fospravo.ru)

TPETEMCKUW CY B PAMKAX
TAMOXEHHOI0 COH3A:
KOHKPETUKA HAYUHAETCS.
KPUTUKA NPOEKTA EF0 CO3JAHKA,
B TOM YUCJIE B CBETE MPABA BTO

1. BBepeHnue

B nocnanuu ®enepansiomy Cobpanuio 12 nexkabps 2012 r. [pesu-
neHt Poccuu B.B. TlyTun ckasan, B 4aCTHOCTH, criefyouee: «/ euje
00uH 8axcHblii momenm. CospemeHHOe 3aKOH00amebemeo, 0COOEHHO
¢unancosoe u kopnopamueHoe, o4eHs cneyupuuHo. B amoti ces3u npeo-
Jazarw npopabomams ¢ napmuepamu (0ajce He npopabomame, a 3a-
8epUILIMb €20, NOMOMY YMO OH PAKMUUECKU YHCe HAUAJICA, HO HYHCHO
3asepwiams e20) 60npoc o cozdanuu mpemetickozo cyoa Tamoncennozo
co103a, Komopwlii Moz 6bl cmamy gedyujeli He3a8UCUMOL UHCMAaHyuell
N0 paccmMomperuI0 PUHAHCOBbLX U Opy2ux cnopos. B yesom Heobxo0umo
nodzomosums KOMNJAEKC Mep No pasgumuro mpemetickozo cyoonpous-
godcmea 6 Poccuu, npuiem Ha KauecmeeHHO HOBOM YpPOBHE».

He npouno u nonyroaa, kak Muntoct PO noaroToBusn npoexr
KOHLIENMY CO3aHNsI TPETENCKOro cyia B paMKax TaMOXeHHOro

coro3a (C ComyTCTBYIOIIMMHU AOKYMEHTaMMU), TPE/JI0KUB Ha3BaTh
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HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

ero MexiyHapoaHbIi LeHTp apOuTpaxka TaMOXKEHHOTO CO03a.
910 BecbMa I0OONBITHBIE JOKYMEHTHI ([ja/iee TaK)Ke — MPOEKT
KOHIIEMLIUN).

16 mag 2013 r. CoBetoM EBpasniickoil 3KOHOMHUUYECKOV KOMUCCUU
Ob110 ipuHATO perenne N2 32 «O mpoekTe KOHIENIUK CO3/IaHus
TPETENCKOro cysia B paMkax TaMOXXeHHOro co103a», TEKCT KOTOPO-
ro pa3MelleH Ha caiiTe EBpa3niicKoii 3KOHOMUYECKON KOMUCCUU
(www.eurasiancommission.org): «/Ipuxs8 k cgedeHuro uHpopmayuwo
3amecmumens Munucmpa rocmuyuu Poccutickoti @edepayuu Bopucen-
xo E.A. 0 npoekme KoHyenyuu co3danus mpemelickozo cyoa 8 pamkax
TamoxncerHozo corsa (0anee — npoekm konyenyuu), Cosem Eepa3uii-
CKOUl 9KOHOMUYECKOT KOMUCCUU PEULUL:

Ipocumv 2ocydapcmea — unenvt TamoxncenHozo corosa u Edunozo
IKOHOMUUECKO20 NPOCMPAHCMEAL:

c08MecmHoO ¢ npedcmagumensamu GusHec-coouyecmea paccmompems
80npoc 0 yeaecoobpasHocmu co3danus mpemeltickozo cyda Tamocen-
HO20 €003 U NPOEKM KOHYEeNyuu;

npedcmasums 6 Eepasutickyio 3KOHOMUUECKYI0 KOMUCCUIO UHGOpMA-
YUI0 0 NO3UYUU NO YKA3AHHOMY 80NPOCY, @ MAKICE 3aMeUAHUS U npeo-
JI0ceHUst no npoekmy koHyenyuu 0o 29 urons 2013 a.

Ynenvt Cosema Eeépa3sutickoil IKOHOMUUECKOU KOMUCCUU:

Om Pecnybnuxu Beaapycb
C. Pymac

Om Pecny6auxu Kazaxcman
K. Keaumbemos

Om Pocculickoii Dedepayuu
U. lllysanoe.

Haiitu Bce atn fokyMeHTbl B IHTepHeTe He CI05kHO: Www.kazener-
gy.com/ru/2012-09-05-04-11-04/customs—union/2011-11-28-09-
47-23/9431-2013-05-31-05-00-21.html.



Mypanos A.W.

IpaBnaa, ¢ neta 2013 r. 0 masnbHelied cyapbOe MpoeKTa MoKa Hude-
r0 KOHKPETHOTO CJIbIIIHO He ObU10. MuHKCTEPCTBO IocTULMU PO
BO BTOPOMH nosoBuHe 2013 I., Kak M3BECTHO, IEPEKJIIOUUIIO CBOE
BHMMaHuUe Ha pepopmMy TpeTeiickoit cdpepnl B Poccun. Coctout-
cs1 M Takasl pepopMa MM e HeT, U Kak OHa [OBJIMSeT Ha Co37a-
HYE TPeTEeHCKOro cya B paMkax TaMOXXeHHOro co3a — OT/eb-
Hble BOIIPOCHI.

Ho eirje BaxkHee npyroe: Hens6exHo pepopmupoBanue u TaMokeH-
HOTO CO03a B CBETe MPOEeKTa M0 CO3AaHnI0 EBpasuiickoro sKoHo-
MUUECKOr0 COI03a.

Tak uTo BOMpoC 06 y4YpexkJeH1H TPETEHCKOro cy/a B pamkax Tamo-
JKEHHOTO COl03a II0Ka, CKopee BCero, 3aMopoxeH. Ho 3To He nosoa
He IPOaHaIM3UPOBaTh IPOEKT KOHLIELMY ero Co37jaHusl. Bo-nepBbIx,
3TO AEMUCTBUTEIbHO HEMAJIOBAXXHbIV aKT HE TOJIbKO J1J1s1 POCCUICKOM
TpPEeTeNCKoii chepbl, HO U [is OM3HECA, PABHO KAK U JIIsl CAMUX UJie-
HOB COI03a: TaKO¥ CYZl MOXKET peasbHO IOMOraTh Pa3BUTHIO ITOC/IeIHE-
ro. Bo-BTOpBIX, KOHLIETIMS MOXXET Yepe3 Kakoe-TO BpeMsl OSIBUTHCS
B 0OHOBJIEHHOM BUJI€ U HbIHEIIIHUII IPOEKT Ha ee pUHATbHYIO PeflaK-
LIMIO He MOXXeT He BIUSATD. B-TpeTbux, MpoeKT — peanbHo J0OOIbIT-
HBIi1 ¥ HEOOBIUHBII NOKYMEHT, IO3BOJISIOLIMI YBUIETb MHOTHE aCIIeK-
ThI apOMTpaXka B HOBOM CBeTe, Yepe3 Mpu3My rio6asbHOI TOProBoii
IIOJIUTUKU.

2. Kpatkoe cogep)xaHue npoekTa KoHLUenuum

«Konyenyueti npedycmompeno cozoanue MexcdyHapooHozo yeHmpa ap-
6umpanca Tamoxcennozo cotoa (0anee — Apbumpancblii yenmp). Jns
yeeli €20 c030aHuUsl U PUHAHCUPOBAHUS npedaiazaemcs yupeoums He-
KOMMEPHUECKYI0 Op2aHUu3ayuio.

Coznacro Konyenyuu komnemeHyuio Apbumpasicrozo yeHmpa, ynpo-
W,eHHbLL NOPAOOK NPUSHAHUS U NPUBEOEHUs 8 UCNOJIHEHUE PeUleHUL
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Apbumpancrozo yenmpa Ha meppumopuu TamoiceHHO20 col03a, a max-
Jice 0cobbLLl NOPAOOK NPUHYOUMENbHOZ0 UCNOJIHEHUS. 00eCcneuUmenbHbLX
Mep, NpUMEHEHHbIX ADOUMPANCHBLM UEHMPOM, 8 20CY0apCMEAX-UNeHAX
TamoncenHozo cor3a npednazaemcs onpeoeums 8 Me#coyHapooHOM
dozoeope Pecnybauku Benapycy, Pecnybauxu Kazaxcman u Poccutickoii
®edepayuu» («CripaBka o mpoekTe KoHIenuy co3nanus TpeTeicKko-
ro cyja B paMKax TaMOXXeHHOT0 COI03a»);

«lII. [lpednazaemcs nodzomosums npoekm menczocyoapcmeeHHo-
20 coenawienus 6 pamkax Tamoxncenrozo corosa/EIII, 3akpenssowezo
ocobutli lopuduueckuti cmamyc Llenmpa, 6 m.u.:

— npusHaxue u npueedeHue 6 UCNOJHeHUe peweHull apbumpanica
Llenmpa na meppumopuu écex cmpan-uneHos TamoncenHozo corw3a
no ynpow,eHHol npoyedype No CPABHEHUIO C PEUUEHUSMU UHbLX mpe-
metickux cy0o8 (8 HEKOMOPbIX CyHAsX NPAMOe UCNOSHeHUe 6e3 Hy-
mpuzocydapcmeenHoll npouedypul Cy0ebHO20 NPUSHAHUS U NPUEedeHUs
8 UCNOJIHEHUE, COKpauweHHas cyoebHas npouyedypa, 00uH HayUOHANb-
Hblll cy0 8 Kancdoti cmpaHe 018 NPUSHAHUSL U NPUBEOEHUS. 8 UCNOJIHEHUE
u peaausayuu GyHkyuii no noddepucke apoumpaica, 603MONCHOCMb
NpUHAMUS NPUHYOUMEIbHbIX 00eCneuumenbHbIX U UHbIX Mep apou-
mpaxcem Llenmpa),

— pacwuperue apbumpabdesbHOCMu cCnopos, paccmampugaemblx
apbumpaxcem Llenmpa (sce kommepueckue u KOpnopamueHbvle cnopbl,
Cnopul, c8513aHHble ¢ 000POMOM YeHHbLX OyMaz, UHBECTUYUOHHbIE CNO-
pbl, CNOPbL 6 OMHOWEHUU HEOBUNCUMOCMU, NPAS UHMEJLIeKMYANbHOL
cobcmeeHHocmu u m.o.),

— 02paHuueHue 803MONCHOCMel 0151 nepecmompa u OmmeHul peuie-
Huti apbumpaxnca Llenmpa HayuonansHuimu cyoamu» («CripaBka 1o mpo-
exkTy ¢popMrpoBaHus MexxayHapoRHOro LieHTpa apbutpasxa Tamo-
>KEHHOT'0 COI03a»).

KacaTtenbHO majgpHEHIINX AeTaneil uuTaTenaio UMEeeT CMBICTI o6pa-
TUTBCH K ITIOJTHBIM TEKCTAaM COOTBeTCTBy}OLLU/IX L[OKyMeHTOB.
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3. Hekotopble o0bwue coobparkeHus
B OTHOLUEHUM MpoeKTa KOHLenuum

Yro B HeM cpasy npuBJieKaeT BHUMaHKe?

3.1. B 1esioM IpoeKT KOHLENIMY IPOABUTaeT MOJIE3HYI0 UAECIO O He-
06X0IMMOCTH YIPOILIEHHOTO TPUBE/IEHNSI B UCTIOJTHEHNE TPETENCKIUX
peLIeHUH, YTO TaKKe NOABOANT K MBICJIH, YTO U UCIIOJTHEHUE PelLleHUH
APYTUX aBTOPUTETHBIX TPETEHCKUX CY/IOB TaK>Ke HAZl0 YIPOLLATb.

OZHOBpEMEHHO NPOJBUTaETCs 1 Mes pacliMpeHus Kpyra apouTpa-
OeNbHBIX CIIOPOB.

3.2. OpHako mpoeKT pa3paboran 6e3 KaKux-mubo Cepbe3HbIX KOH-
Cy/7bTallUii C aIeKBaTHBIMUA POCCUNCKUMMU CHELIUaIUCTaMU B Tpe-
Tefickoil cdhepe u naxke 6€3 HOPMAITBHOTO OOCYXIEHHUSI C MTPe[-
IPUHUMATETBCKUM COOOIECTBOM (KOHTAKTBI C OT/[ETbHBIMU
onurapxamu, OM3KHMMU K TOCyapcTBy, He B cueT). Bonee toro,
KOHCY/IbTAlNN/00Cy K IeHNs ObUTH, HACKOIBKO M3BECTHO, CYyry00
KyJTyapHbIE U 3aKPbITBIE.

CTOUT N1 YAUBASTbCS TOMY, UTO IPOEKT OKa3ascs AajieKo He CO-
BEpPIUEHHBIM (CM. HUXe)?

Vcropus, mopobuas Beryruienuio B BTO, korna MOP Bce urpan B ce-
KPETHOCTb, TPOfio/kaeTcs1? X0Ts, TOBTOPIO, TPOEKT KOHLEIIUH, B OT-
JIM4Me OT JJOKYMEHTOB 110 ToBoAY BeTyInenus Poccun B BTO, naiitu
B HTepHeTe ceituac MOXHO (BITpoueM, 61arogaps He pOCCUICKOM,
a Ka3axCTaHCKOI CTOPOHE, 3a YTO eii cnacu6o).

[anee, UHTepeCHO BBIMVIIAUT CPOK MpeJCTaBleHus 3aMeyaHuit
Y npejoxeHuit: ¢ Mas 1o 29 mrong 2013 ., T.e. B caMblii IJIOAOT-
BOPHDII [71S1 MBICJIM IIEPUOJ], Y MHOTUX COBIAZAIOLIMI C OTITYCKOM.
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Kpome toro, Coset E9K pemm npocutb rocyiapcTsa-uneHbl Tamo-
KeHHOro coto3a u camy E9K paccMoTpeTs Bompoc o enecoobpas-
HOCTH CO3JjaHus TPETENCKOro cyna TaMOXeHHOro COI03a U IPOEKT
KOHIEMIIMK COBMECTHO C MPEACTABUTENAMU OM3HEC-COO0OIECTBa,
HO OTHIOZIb He TpeTeicKoro. CooTBETCTBEHHO, C/IeJyeT HaJesThCs
Ha TO, UTO NOJ TaKUMHU npefctaButensgamu Munioct PO 6y,ueT o-
HVMaTb TaKXXe Y NpefCcTaBUTeIel POCCUICKOIO TPETENCKOro Co-
00111eCTBA, BE/Ib IESATENBHOCTD B TPETENCKOIT chepe ABseTC s OKa-
3aHMEeM YCIYT 3a MIaTy, @ YeM 3TO He Ou3Hec, XOTs Obl 1 HEe OYEHb
KPYIHbI#, HO TpubbibHBbIi? Win eciu TpeTeiickoe coobiectso Co-
BetoM EJK He ykazaHo, TO ¢ HUM MOXHO ObIO HUYEro He 0OCYXK-
7laTh B yKa3aHHble CPOKU? HacKO/IbKO MHE M3BECTHO, HUUYETO BCe-
pbe3 1 He 00CyXJasu.

HagepHoe, ertie He cambiit 6071b1110#1 OmbIT MutiocTa PO B TpeTeiickoit
cdepe yxe pelns oficKasaThb, YTO CTOUT TOJIbKO HauaTh 00Cyxie-
HUE IIPOEKTa KOHLIENUNN C POCCUICKMMU CEPbe3HbIMU CIIeLIUaIn-
CTaMHy, TaK Cpa3dy OT HUX IIOJTy4YHIIb CJIWUIIKOM MHOT'O 38M€‘-IEIHVII>1,
Torja Kak cpoku ot B.B. [lyTuna BoImonHATb TpeOyeTcs.

3.3. lymaercs, yto nmogo6Hast MHUIMATHBa OT Poccun He MOXeT
He BbI3bIBaTh onaceHuil benopyccun n Kasaxcrana: «Poccus onarb
rpe6et mop cebsi». CM., HanprUMep, KPUTUKY MPOEKTa KOHIIel-
UK U ¢ 9Toi Touku 3peHus [l. bparycem Ha http://journal.zakon.
kz/4582812-alternativnoe-pravosudie-v-evrazjes.html.

Ocob6eHHo Takue TPEBOTU MOTYT YCUIMBATHCS, €CJIA BCIIOMHUTD, YTO
BCJIEJ| 3a CJIOBaMU O TaKOM TpeTeickoM cyze B.B. [lyTunbim ObLII0
CKa3aHo 0 He0OXOAMMOCTH C/ieJIaTh PUBJIEKATEIbHOM POCCUICKYIO
IOPUCAMKIIMIO, & TAK)Ke NMMOATOTOBUTb KOMIUIEKC Mep IO Pa3BUTHIO
TPETENCKOro CyaonponsBoAcTsa B Poccuu, npuyem Ha KaueCTBEH-
HO HOBOM ypoBHe. [l Poccuu Bce 3TO BEPHO U HYKHO, HO KaK ObITh
¢ 6eopyCCKoil MK C Ka3aXCTAHCKOH I0PUCAUKIUEN?
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Kpowme Toro, Kos1b CKOpPO B MPOEKTe KOHLENLUK PSIMO MTPeJ1araeTcsl
co3natb MexyHapOAHbIl LeHTp apOuTpaxa TaMoXKeHHOTr 0 COr3a
uMeHHO B Poccun, mpudem 6e3 kakoro-nubo cepbe3Horo 000CHOBa-
HMS TaKOH JIOKanu3aluuu, To pas3se peakuuu benopyccnn n Kasax-
cTaHa MOXKeT ObITh UHOI?

HawuBro momnaraTs, yTo B TaMOKEHHOM COMO3€ THUILb ¥ I71a/b, 1a 60-
bst 671aro1aTh, UK 4TO Poccus Bce TaM OrpeieNisieT B OTCYTCTBUE
KaKHUX-TO Cepbe3HbIX TPOTUBOpeunit, 1o uto Benopyccus u Kazax-
CTaH roTOBbI CYMTaTh POCCHIO B BeCbMa Ba)KHOW CTEINEHU «I1€PBOK
Cpe/iy PaBHBIX»: PABHBI B 9TOM COH03€ JI0/IKHbBI ObITh BCE.

3.4. Moxer ObiTh, B.B. [lyTuH nmen B BUAY B CBOEM IIOCTIaHUU
He KJlacCUYecKuil TpeTelckuil cya, a aHanor Oprana 11s paspe-
meHus cnoposB BTO, KOTOpBIN 0 CBOMM 4YepTaM CXOX C TPETei-
CKUM Cyziom?

JTO COMHUTE/IbHO. Bo-niepBhIX, IpeaIoXeHne 0 CO31aHnN TPeTeN-
ckoro cyza TaMO)XeHHOr0 CO103a MTPO3BYYaso B KOHTEKCTE HEOOXO-
OUMOCTH MOATOTOBUTb KOMILIEKC MEP N0 Pa3BUTHUIO TPETEHCKOrO
cynomnpoussoacTsa B Poccun.

Bo-BTOpBIX, KaKOI CMBICI cO3/1aBaTh aHaaor OpraHa 1/ pasperre-
HUA CIIOPOB, Korya yoke umeercs Cyn EBpasuiickoro 9KOHOMUYECKOTo
c00011IeCTBA, B KOTOPBII MOTyT 00paIaThCs Jaske ¥ YaCTHBIE JIULA
([orosop 06 o6paruennu B Cyx EBpasuiickoro 5kOHOMHYECKOTO CO-
00111ecTBa X03ANUCTBYIOLIMX CYO'BEKTOB 110 CrIopaM B pamKax Tamo-
KEHHOTO COI03a U 0COOEHHOCTSIX CYIONPOM3BOACTBA 110 HUM (Mo-
CKBa, 9 nekabps 2010 r.))?

3.5. Tperetickuii cyn TaMOXX€HHOTrO COKO3a MpeAsaraeTcs Co3aaThb
Ha OCHOBE OTHEJbHOTO MeXyHapoJgHoro aorosopa. C 1opuauko-
TeXHI/IquKOfI TOUKU speHm{ 9TO BIIOJIHE BO3MOXXHO, XOT4d B MHpOBOﬁ
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MPaKTHKE KOJIMYECTBO CIIy4YaeB CO3/1aHMs KOHBEHIMOHAIbHBIX ap-
OuTparkeit OrpaHUUeHo.

B cBs3M € 3THM Cpa3y BCIIOMUHAETCS YCIELIHbII 9KCIIEPUMEHT HEKO-
TOPBIX COLIMATUCTUUECKUX CTpaH-4wieHOoB CoBeTa IKOHOMUUYECKOMN
Bzanmornomoriy mo BHeApeHHIo 00s13aTeIbHOTO TPETENCKOrO pas-
OKpaTesbCTBA MEXIyHAPOIHBIX YaCTHOMPABOBBIX TOPrOBBIX CIIOPOB,
BO3HUKABIINX MEX1y CyObEKTAMU U3 ITUX CTPAH, C UCKITIOUEHHUEM
IOPUCAMKIMY FOCyJapcTBeHHbIX cy0B (KonBennus 1972 r. o paspe-
LIEHNY apOUTPAXKHBIM My TEM IPaKIAHCKO-TIPABOBBIX CIIOPOB, BbITE-
KaIOILMX U3 OTHOLLEHUI 9KOHOMUYECKOT0 U HayYHO-TEXHUYECKOTr0
COTPYJIHUYECTBA).

Ho o nanHo KOHBEHLIMM HUKAKOM € IMHBII TPETEICKUI Cy/[| He CO3-
JlaBascs, a BblllleyKa3aHHbIe CTIOPBI, 10 001IeMY PABUITY, TOAJIEXa-
JIM PACCMOTPEHUIO B apOUTpaske B CTpaHe OTBETUHKA.

K ToMy ke B IpOeKTe KOHLENNY HUKAKOM 00513aTeIbHOCTH TPeTeli-
CKOro pa3bupaTesbCTBa He peJiaraeTcs, uTo pasymHo. B «CrpaBke
10 POEeKTY GOpMHUpOBaHHMS MeXXAyHAapOIAHOro LieHTpa apouTpaxa
TaMOXeHHOTO COK03a» MPSIMO TOBOPUTCS, UTO OOpalleHre B TaKOi
Cy1 «001HCHO Obimb 000P0B0IbHLLM HA OCHOBAHUU 002080PA 8 COOM-
eéemcmeuu ¢ 00w enpu3HaAHHbLLMU NPUHUUNAMU MENCOYHAPOOHO20
KomMMepueckozo apoumpanca».

[TpubGeraTb B COBpEMEHHbIX YCIOBUSIX K TIOAXOAY, MCII0Ib30BaBILIe-
mycsa B Kousenuuu C3B 1972 1., B COBpEMEHHBIX yC/IOBUSAX HEBO3-
MO>XHO: 9KOHOMUYECKHE YCJIOBUS HE Te, [1a U BhICIIME CY/Ibl 4JIEHOB
TamoxeHHOro Cco103a HUKOTa C HUM He COIIacsATCS.

3.6. McTopus oTUacTH MIOBTOPSIETCA: TaK KOTJa-To ObUTM CO3/IaHbl
MAK u BTAK c ocoObim CTaTyCOM JJId LeJIEN, KaK U3BECTHO, IEPEHO-

ca apbutpaxa us-3a rpanutel B CCCP (1 aTa 3ajaua Oblia yCrenHo

10
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petieHa'), Tak ¥ cerofiHs TpeTeiicKuii cys TaMo)XeHHOr 0 coro3a rpe/i-
JlaraeTcst Co3iaTh ONATb-TaKU [JId LieJIel aHaJIOTMYHOro IepeHoca
apOuTpaxkHbIX pazdbuparesnbcTB B Poccuio.

3.7. B mpoeKTe KOHIEMLUY He TOBOPUTCSI O TOM, KTO Oy/IeT BripaBe
obpatarbest B TpeTeiickuii cyn TamoxxeHHOro coro3a. OqHaKo 13 ero
CMBICJIA SICHO, YTO ITO MOTY T ObITh KAK POCCUICKIE, 6ENOPYCCKHUE U Ka-
3aXCTaHCKUe JIUIIA, TaK ¥ CyObeKThI U3 CTpaH BHe TaMOXXEHHOT0 COK03a.

3.8. [louemy-To B poeKTe KOHLENLMUY HEeT HYU CJI0Ba M0 OBOAY 3a-
IJIaHMPOBaHHBIX B Poccun pedopm Tpereiickoit cdepol. Emje Mox-
HO MOHATD TO, 4TO B Mae 2013 r. 06 unee ynpasanenus BAC PO emie
He GbUIO U3BECTHO, HO BeZib 00CY X IeHNe YKa3aHHbIX pepOpM UeT
y>Ke OueHb JaBHO. Bripouem, MOHSATHO, TOYEMy B IPOeKTe 00 3TOM
He TOBOPUTCST: caMo 1o cebe 1moio6H0e YIIoMUHAHIE MOTIO Obl 13-
Haya/IbHO HauaTb «XOPOHUTb» UAEI0 CO3[AaHUS TPETENCKOro cyaa
Tamoxxennoro corosa.

Ho kakoi1 cMbIc ipefiaraTh co3aBaTth 4To-TO B Poccuu, ecnu oHa
cama He 3HaeT, KaKUM JJO/DKHO ObITh 1 Oy[eT B HEll perynrpoBaHuie
TpeTelickoit chepnl?

3.9. JTuuno y MeHst HANOOIBILINIT MHTEPEC BbI3BAJIO CIIEAYIOIIEe Tpe-
noxenue B pasnesne [l «KoHuenuuy cosganus TpeTenckoro cyaa
B pamKax TaMO>xeHHOTo coro3ay: «/lessmensHocmb ApOumpancHozo yeH-
mpa 6ydem GUHAHCUPOBAMBCS HEKOMMEPHECKOLL Op2aHu3ayueti, npu Ko-
mopoti o1 6ydem co3dan. B céa3u c smum npedazaemcs paccmompems
803MONCHOCMb POPMUPOBAHUS COOMEEMCMBYIOWell HEKOMMEPHECKOT

! MesxayHapoHbli KOMMepUeCKUit apOUTpaXx: OMBIT OT€UECTBEHHOTO PETyIHpOBaHust /

camoperynuposanus. 80 et MKAC mipu TIIIT P®: 1930-2012: COopHMK M30paHHbIX Ha-
YYHBIX, HODMAaTHUBHBIX, apXMBHBIX, aHATUTUYECKUX U MHBIX MaTepuasos. T. 1/ CocT.
u Hay4. pea. A.W. MypaHos // ToproBo-npomsliuieHHast nanata Poccuiickoit enepa-
uuu, MKAC npu TIIIT PO, MTMIMO (V) MU]I PO, kadenpa Mexx1yHapOJHOIO YaCTHOTO
v rpaxxaaHnckoro npasa. — M.: Craryr, 2012 — 592 c.
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opzaHusayueli 8 cocmage c80€20 UMYW,eCmed Yeae6020 Kanumana
8 coomeemcmeuu ¢ Hopmamu Pedepanvozo 3akona om 20 dexabps
2006 z00a N° 275 ,,0 nopsodke popmuposanus u ucnonv308axus yeJe-
6020 KANUMANA HEKOMMEPHECKUX OP2AHUSAYULL Y.

Bo-nepBbix, mo ®enepanbHomy 3akony ot 20 gekabps 2006 r. Ne 275
dopmupoBaHye MogoOHOTO LeIEBOro KanuTasa Bpsifl I BO3MOX-
Ho. CornacHo cT. 3 «[lenu ¢opMupoBaHus Lie1eBOro Kanurasa 1 uc-
N0/Ib30BaHMsl I0X0/a OT LieJIeBOr0 KanuTasa» 3Toro 3akosa «I. Qop-
MUDPOBAHUE Ye/1e6020 KANUMAA U UCNOJIb308AHUE 00X00a OM Ye/1e6020
KanumaJa mozym oCyw,ecmeJisimoCs 6 YeAX UCNOb308AHUSL 6 Chepe
00pa3oeaHu s, HayKu, 30pagooXpaHeHuUs, Ky Ibmypbl, PU3UUECKOU Ky lb-
mypbel u cnopma (3a UCKIl04eHUeM NPOPEeCCUOHANbHO20 CNOpMA), UC-
Kyccmea, apxueHo20 0ead, COYUanbHot nomouu (n000epicKu), 0XxpaHol
OKpyxcarowetl cpedvl, 0KA3anus 2paxcoanam 6ecnaamqoil puouye-
CKOLL NOMOW,U U OCYU,eCMBJIEHUSA UX NPAB08020 NPOCEEULEHUS, A MAK-
Jice 8 Yeaax PyHKYUOHUPOBAHUS 00UWepoCCutickozo 0013amebHoz20
00wedocmynHoz0 meaekarHaia 00uecmeeHHo20 meesuUdeHusl.

2. Dopmuposarue yene6020 KanumaJia u UCnoJb308aHue, pacnpede-
JieHue 00X00a om ye1e6020 KANUMAJLA HA UHbLe YeJlu, 3a UCKIOUEHUEM
npedycmompeHHbLX Hacmosuweli cmamoell yeneti, He donyckaromes». Kak
BUIIHO, CO3[JaHUE TPETENCKUX Cy/I0B C YKa3aHHbIMU LIE€JISIMU HE CO-
OTHOCHUTCS], €CJIU TOIbKO MeXXyHapoHblii LieHTp apOuTpaxa Ta-
MO>KEHHOTO COI03a He HAYHET MPEUMYIIEeCTBEHHO 3aHUMAThCS 00-
pa3oBaHUEM, HAYKOM, OKa3aHUEM I'pakiaHaM OecrniaTHOM IOpUIN-
4eCKO¥ OMOLIY M OCYILIEeCTBIEHNEM UX IPAaBOBOTIO POCBELEHUSI.

Becbma ynuurenbHo: MuHtocT PO nsBecTeH cBoeil mpenieibHOM
dopManMCTHUYHO# JOTOIIHOCTBIO K Ka)XK 0¥ OYKBE B yCTaBaxX HEKOM-
MepYeCKHX OpraHu3allyii, a TyT BAPYT UM IpejjaraeTcs war, Tpe-
6oBaHMIO 3aKOHa He oTBevaromuit. Quod licet Jovi?

Bo-BTOpBIX, M 3TO BaXkKHee, yCIIeLIHble apOUTPaXKHbIE LIEHTPBI B COBpe-
MEHHOM MHUpE JIEMICTBYeT Ha OCHOBE CaMOOKYIIaeMOCTH, GOpMUPYS
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PBIHOK O0COOBIX IOPUIUUECKUX YCITYT. BoIHE MOXXHO MOHSTD, 4TO
B [IepBbIe T'OJIbl TPeTeNCK Uit cy TaMOXEHHOTO COI03a Ha CAMOOKY-
MIaeMOCTb He BBI/IET, HO [IOYEMY O HEl B KaueCTBe Le/IU He 3asiB-
nieHo BooO1e? PazgpaboTUMKU MBICIIAT B KATETOPUAX OIOKETHOTO
$uHaHCUPOBAaHUS FOCYUPEXIEHUI?

[Tpu atom JIpednonazaemcs, umo Apbumpaxchulii yenmp 6ydem co3-
dan npu HexomMMepUecKoil opzanuzayuu, komopas 6ydem yupexcoeHa
mpems bupncamu 2ocydapcms-uneHo8 TamonceHHO20 cor3a (Hanpumep,
Mockosckoti bupxceti, onpedenenHoti bupxuceti Pecny6auku Beaapycy (Ha-
npumep, benopycckoti antomuo-pondosoii bupxceit) u Kazaxcmarckoii
¢pondosoii bupxceii)» (paspmen Il «KoHuenuu cospanus TpeTeicKoro
cyna B paMkax TaMO>xeHHOro coro3a»). Heyxenu aTum opranusanu-
SIM [IEAICTBUTENIbHO HEOOXOIUM TPETENCK UL CY/I, KOTOPbI UM IPE/I-
naraetcsl perynsipHo GUHAHCHPOBATh He TOJIBKO I pa3pelleHus
CIIOpOB, BO3HMKAIOLIMX HA OMPIKax, HO 1 MHOXXECTBA UHBIX CIIOPOB?
Kakoe-To BpeMs1 3T0 IOMYCTUMO, HO YTO OyIET IIOTOM, €CJIM TAaKOi CY/L
1107T0 He Oy/eT BBIXOJUTD HA CAMOOKYIaeMOCTb? PasBe uto Gupsxam
HYKHO IPOCUTD ceOe OT CBOMX FOCYAapCTB Kakue-To npedepeHIyn.

B TeCHOI1 CBsI31 C TOIBKO YTO CKa3aHHBIM JIFOOOIBITHBI TAKXKE CO-
obpakenus B paszerne IX «Apourpasktbie coopbi» «KoHIemuu co3a-
HUS TPETENCKOrOo Cy/ia B paMKax TaM0O>XeHHOro coo3a»: «Bapuaum I:
pasmep apoumpaxcHoLx c60pos, 83Uumaemblx ApOUMPaNCHbIM YeHMPOM,
6ydem HuMce, Hexceau pasmep apoumpaNicHvLx cO0pos, ynaauusaeMblx
npu paccmomperuu cnopa 8 JIoHOoHckom mexcoyHapooHom apbumpaxc-
Hom cyde, Apbumpancrom cyde MexncdyHapooroii mopzoeoti naiamel,
Apbumpancrom uncmumyme Topzosoli nanamut 2. Cmokzonbma.

Bapuanm 2: pazmep apbumpaxichvix c60pos, 83umaemvix Apoumpaxc-
HbIM YeHmpoMm, Oydem cousmepum ¢ pazmepom apoumpajicHoix c6o-
P08, yN1auu8aemMblx npu paccmompeHuu cnopa 6 JIoHdoHckom mencoy-
HapoOoHom apbumpaxcrom cyde, Apbumpancrom cyde MexcoyHapooroii
mopzoeoii nanamet, Apbumpancrom uncmumyme Topzogoii nasiamol
2. Cmokzonioma.
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HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

TyT BaxHO ellle NOHMMATh, YTO pelleHNe BbIILEeYTOMSHYTO 3aiaun
CO3[aHMsl TPETENCKOTO CyZa «MUPOBOZO YPOBHSL, 00€CcNneuUsauye2o 8bi-
couatiwuii cmaHdapm Kkauecmea paccmompeHust npeonpUHUMAMeNbCKUX
cnopos, Hezasucumocmu, 6ecnpucmpacmuHocmu u 3pdekmusHocmu,
TpebyeT NpUBJIeYeHN s KPYITHBIX CIIENUATUCTOB B chepe apOuTpaxa,
KOTOpbIE BCEria paCCYUTHIBAIOT Ha BbICOKME roHopapbl. Eciiu ske no-
creqHue OyayT 00ecrneYnBaThCs He P MOMOIIH COOPOB, a 3a CUeT
buHaHCUPOBAHUS OT OUPXK, TO TAKUE CMENUATUCTbl MOTYT U HE 3a-
XOTETb pa3pellaTb CIIOPbl B TAKOM CyJE€, ‘{T06bl HE BbII'/IA0ETb 3aBU-
CHMBIMH OT 3TOr0 $rHaHCHpoBaHus. K Tomy xe nogo6Hoe GprHaH-
CUpOBaHUe MOHAJ0OUTCS HA TPOTSHKEHUH JIET, U PEUb MOXKET UATH
0 COTHSIX ThICSIYaXx J10JI71apOB.

BosHukaeT nHTepecHast auseMma: eciu paamep c6opos Oyaet co-
M3MepHUM C COOTBETCTBYIOIMM UHOCTPAHHBIM Pa3MEPOM, TO TIPH
MPOYMX NPUCYTCTBYIOINX B Poccuu HepaioCcTHBIX MOMEHTax Ka-
Ko¥i OyzeT cMbIca 0OpanaTbcsl B TpeTeNCcKuit cyn TaMO>KeHHOro
coro3a? Ecnu sxe oHn OyayT HUKE, TO Kak Toraa 00ecrnevnTbh Mu-
POBO#1 ypPOBEHB IIPH OTEHIMAILHO BEICOKMX PUCKAX OTKa3a KpyIi-
HBIX CIIELIMAIMCTOB B chepe apbuUTparka y4acTBOBATh B paspelie-
HUU CTIOPOB B 3TOM cyze? BripoueM, c6opbl MOTYT OBITH U BBILIIE,
HaBepHOe, eCJIM UJIeU IO I0BOJY IIepeyHsI CIOPOB, KOTOPbIe MOT'YT
paspenaTbCs B TAKOM Cy/ie, a TAK)Ke HacueT YIPOLIEHHOTO MOPsi -
Ka MCIIOTHEHUSI €ro pellieHuni / o6ecneynTesbHbIX Mep OyayT pe-
aJM30BaHbl U AEMCTBUTENBHO HAYHYT paboTaTh (HO MOKa 3TO Ka-
KETCSI MAJIOBEPOSITHBIM).

Tak 4TO MOKa CO3/1aeTCsl BIIEYaT/IEHNE, UTO Pa3pabOTUMKK POEKTa
KOHLIEMINY HE CBSI3bIBAIOT MEX1Y COOO0I BOIPOCH! 00 apOUTPasKHbIX
cbopax, 00 yupenuTensx TPETENCKOro cyaa v o GrHaHCUPOBAHUH IO-
CJIE[IHETO, T.€. TIPOSBJIAIOT HEMParMaTUyHbIHA MOIXO0 U IEMOHCTPUPY-
IOT He TT0JTHO€ IOHUMaHNe 3KOHOMUYECKUX OCHOB QyHKIIMOHUPOBA-
Hug apbutpaxa. [[prdem eciv TpeTeiicKuii cy He OyIeT CTPEMUTHCS
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K CaMOOKYNaeMOCTH, a OyJeT pacCunThiBaTh Ha pUHAHCUPOBAHUE
OT GUPXK, TO OH OUeHb OBICTPO MPEBPATUTCA B HEIDDEKTUBHOE yU-
pexxzaenue, 06panarbcsi B KOTOPOE HUKOMY HHTepeCHO He OyzeT. Tem
CaMbIM KPYT 3aMKHETCH, a IIAHCHI BBIATH Ha CAMOOKYIIaEMOCTb CTa-
HYT [UI 3TOTO Cyzia TeM GoJiee pu3pavHbIMHU.

4. HekoTopble HeAOCTATKN U CTPAHHOCTU
B NPoeKTe KOHUenuuu

TakoBbIX BecbMa HEMAJIO.

4.1. B mpoeKTe KOHLENI1Y COBEPLIEHHO BEPHO OTMevaeTcst, uto «00-
Holi uz yeneti Tamoxncennozo coro3a u EOunozo skoHomuueckozo npo-
cmpancmea (caedyoweti cmaduu uHmezpayuu) 16J1semcs co30anue
00HOpoOHoIL npagogoii cpedvt. O0Hako popmuposarue eOuHol npasosoli
cpedvl He Mocem OblMb C883AHO UL € CO30AHUEM eOUHbIX HOPM Npa-
8a, Heo6x00umo obecneuums eOUHOE C021ACOBAHHOE NPUMEHEHUE MAKUX
HOPM He MOJILKO HA YPOBHE NYONUUHbLX CPYKMYP, HO U NPeONpPUHUMA-
meneil» («CripaBka 1o npoexkTy GpopMUpoBaHns MexxayHapoJHOro
neHTpa apburpaxka TaMo>keHHOro cor03a»). OfHAKO 3aTeM JieslaeT-
Cs1 BO MHOI'OM HaMBHOE NPEAIOJIOKEHUE: «B 843U ¢ amum nonazaem,
UMo 00Hy U3 KJIH0UeBbLX poieli 8 docmuxceHUU yeau obecneueHus eOuHo-
o0pa3us npasonpumeHUMebHOIL NPAKMUKU MOYCEM Cblzpamb eou-
HuLli mpemetickuti (apbumpaxncrbiii) cyo 8 pamkax TamonceHHo20 coro3a».

[lesnio fnaxke He B TOM, UTO TAKOMY €IMHOOOPAa3nI0 MOXKET CEpbe3HO
BOCIIPEISITCTBOBATh KOHPUAEHI[MATbHOCTD TPETENUCKOr0 pa3bupa-
TeNbCTBA: BbDKUMKY U3 PELIEHNE 3TOr0 Cyzia myOMKoBaTh 6e3 yKa-
3aHMsl ieTaneii Bce e OyaeT MOXKHO.

[Ipobriema B MHOM: K TpeM Cy/ieOHbIM CHCTeMaM uneHOB TaMoKeH-
HOTO CO103a J0OABUTCS ellle ¥ YeTBEPTBHII PAaBOIPUMEHNTEIIbHbII

opras. [lonarath, 4TO OH JO/KEH OyneT 06s3aTeNbHO CIEA0BATh
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HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

MpaKTHKe POCCUNCKUX CYHOB (Hy He MPAKTHKOM e OenopycCcKux
M Ka3axCTaHCKUX CYZOB OH OyJeT pyKOBOACTBOBATbCs, HAXOISCh
B Poccun) — 3HauMT OoTpuLATh NPUPOAY TpeTelickoro cyzaa. [y-
Marthb ke, 4YTO TOCyJapCTBEHHbIE CYMbl UleHOB TaMOXeHHOro coo-
3a OyayT creoBaTh PAaKTUKE 9TOrO TPETEHCKOro cyaa — 3HaYUT
He 3HATb UX CKIIOHHOCTH U OOBIKHOBEHNS.

Kpome Toro, Takoit TpeTeiickuii cyn He Oymet, camo co0oit, 3a-
HUMaTbCs 00001IeHneM MPAKTUKU CyI0B 4ieHOB TaMoXKeHHOro
coro3a.

3abbIBalOT pa3pabOTUMKK U O TOM, YTO TPeTeHCKuii cyz OyaeT pas-
pelaTh YaCTHOMPABOBbIE CIIOPbI, IPUMEHS I YaCTHOE PaBO OIHOTO
13 wieHOB TaMOXKEHHOTO COH03a, TIPUYEM COTTIACHO, CKOPEE BCETO,
POCCHUICKUM KOJUTU3MOHHBIM HOpMaM. [[pMMEHATD Ke TI0I0XKEHUS
npaBa TaMOXEHHOrO cO03a MyOINYHOrO XapakTepa OH Kak Tpe-
TENCKHUII Cy/1 HEe CMOXKET, @ Ha JaHHOM 3Talle Pa3BUTHsI TOrO COK03a
CKOpee BaXKHO eIMHO000pasue MpaBONPUMEHUTEIbHON MPAKTUKY
MMEHHO M0 My6IMYHO-TIPABOBbIM BOIPOCAM.

Tak uTO eMHOOOpa3ue TaKOM MPAKTUKU MOXET 0 UTOTaM MO/
JIMHHO-IOPUIMYECKOM IeATENBHOCTH 3TOTO TPETENCKOTO CY/1a Iaxe
cratb cnabee.

Ho Bce >xe Haf10 TpU3HATBD: B U/ieaIbHOM MUPE JIeSITeIbHOCTb TAKOTO
cyJa KOCBEHHO uepe3 O4YeHb JJIUTeIbHOe BpeMst Moruia Obl Crioco6-
CTBOBATb eAMHOOOPA3HIO MPABOMPUMEHKUTETBHOI TPAKTUKH 10 pa3-
pEIIeHNI0 YaCTHONPABOBLIX CIIOPOB.

Ha aHHOM ke UICTOPUUECKOM 3Tare pa3BUTUA TaMOKEHHOTO CO03a
nogo6HOe ennHOOOpasue ciie0Bao Obl CKOpPee CTPOUTD Ha YHUH-
Kall1u npaBsa 4eHoB TaMOXeHHOTO COr03a, a He BO3J/iaraTh Harpac-
Hble HaZIeX bl HA TPETEMCKUI CY .
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4.2. Cepbe3Hble WIMIO3UM BUAHBI M B CJIEAYIOMIMUX Maccaxax
B «CripaBKe 10 poeKTy popMupoBaHus MexyHapOIHOro IIeH-
Tpa apbutpaka TaMOXXEHHOTO COI03a» (MO 3aMeyvaHus IPUBO-
ISITCS 3[1eCh U Jjasiee B KBaJpaTHbIX CKOOKax): «Cosdanue eduHo-
20 mpemelickozo cyda nosgoaum pewums [sic —!] yenviii pso [sic —!]
8aNCHbLX 3a0au:

— co3danue Ha meppumopuu TamoxceHH020 cO03a apoumpaicHozo
UHCMUMYmMa MUpOB020 yPOBHSL, 00ecneuusarue20 8blcouatiuuli
cmaudapm Kawecmea paccmMmompeHus NpeonpuUHUMAamenbCKux
cnopos, Hezagucumocmu, 6ecnpucmpacmHocmu u 3¢pexmusHo-
cmu [CM. HUXXe TIperocaeJHUI KOMMeHTapui],

— obecneueHue KOHKYpeHMOoCcnocoOHOCMU NPAasosbLx CUCMeM CMPAaH-
uneHo8 TamoxceHHoz0 €013a 8 OMHOWEHUSX C UHOCMPAHHbIMU
eocydapcmeamu [MOKOOHBIN TPETENCK UL Cy [l — He TO CPEACTBO
JI151 IOCTVDKEHH ST TaKOU 1iesi. HeBO3MOXKHO Ipu ero nomoru
obecrneunTh yKa3aHHYI KOHKYPEHTOCIIOCOOHOCTD, 3TO I0TIXK-
HO pelIaTbCsl MHBIMK MeToziaMH. Tak uTo Takoii cy[ elwe JoIro
OyneT cKopee Teseroii, a He JI0MabIo],

— obecneueHue UHBECMUYUOHHOL NPUBLEKAMENbHOCMU IKOHO-
muk cmpar Tamoxncennozo cor03a 0151 6HEWHUX U 6HYMPEHHUX
UHBeCmMopos, 6e30nacHocmu uHeecmuyuii u npedckasyemocmu
npasonpumenerus [CM. Tpebl Ay KOMMeHTapuil. A ipef-
CKa3yeMOCTb IpaBONpUMeHEeHNs TpeOyeTcsl CKopee B OT-
HOIIEHWHU TOCYAapCTBEHHBIX CYOB YJIEHOB TamMoykeHHOT 0
cor3al,

— 6036pam HAYUOHANLHLLX KOMNAHUL Ha meppumopuio Tamoocen-
HO20 C0103a O/ pa3peulenus npeonpuUHUMAmMeNbCKUX CNopos
U3 3apybexcHblx apoumpanicHbix uHcmumymos (Jlondouckuii cyo
MeNCOYHAPOOH020 KomMepHeckozo apbumpaxca, MexcdyHapoo-
Hblil apoumpanchulii cyo npu Topzosoti naname Cmokzobma,
Apbumpanc Mexcoynapoornoti mopzogoii naramot 6 Ilapuxce
u m.0.) [B TeueHne MUHUMYM OJIVDKAKIIErO ECATUIIETUS pe-
IIeHKe 3TOM 3a7iayyl HepeasbHO, eCJIH TObKO HE BKJTIOYHUTD
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HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

B COCTaB apOMTPOB MUPOBBIX CIIEIIMATUCTOB, 00ECTIEYNB UM
rOHOpaphb! He HIXKe, a TO U BBILIE JIOHTOHCKUX, TapHKCKUX
M CTOKT'OJIbMCKUX (HO 9TO TaK>Xe MajopeasibHO: CM. BBILIE
1. 3.7), a TaK>Xe eCJIM He U3BMEHUTb MUPOOLIYIIIEHNE POCCUI-
CKHX CyJieil, paBHO KaK 1 He OCYIIEeCTBUTD PSIZ IPYTHX BaXK-
HbIX pedopm],

— (opmuposanue eduHozo 6e0yuye20 HayuHO-MemoouuecKozo yeH-
mpa paseumusi KOMMeP4eCKo20 npasa u MexcoyHapooOHO20 KOM-
Mmepueckozo apbumpaxca Ha meppumopuu TamoxceHH020 coro3a,
obecneuusaioujezo npasosyto uHmezpayuto Ha npocmpancmee Ta-
MOXNCEHHO20 COK03a, N0020MOBKY 8bICOKONPOPECCUOHANLHBLX 0PU-
duueckux kadpoe 0151 HAYUOHATLHLLX NPABOBbLX cucmem [Hanbo-
Jlee HavBHOE MPEeJI0JIOKEeHNEe: TPETENCKUI CYyJ| caM I10 cebe
He B COCTOSIHMM CTaTbh HU Cepbe3HbIM HAayUYHO-HUCCIIeI0Ba-
TebCKUM LIEHTPOM, HU Hauiesxatteit 6a3oii 1151 TOATOTOBKU
IOpPUIMUECKUX KaZpoB. Pa3paboTurky MpoeKTa CMELINBaOT
pasHble PyHKIMOHAIIBI] ».

Tak 4TO co3aeTcs BrevyaT/IeHre, 4To MPUBEIEHHBIE BbILIE Macca-
KU BKJIFOYEHbI B MIPOEKT KOHIIEMIIUU CKOPee ik «<KpacoTbD» OO
dopmasnbHO-6e31yMHO, U OLIMOOUHO AYMATB, UTO «CO30aHUe eOUHO020
mpemetickozo cy0a no3eoaum pewums» MOA0OHBIN «yeblil psd 8axc-
HbLXx 3a0au» MO0 UTO «OOHY U3 KI0UeBbIX poJieli 8 00CMUNCEHUU Yeau
obecneueHus eOuHo06pasus npasonpuMeHUMeNbHOL NPAKMUKU
MOxcem Cblzpams mpemetickuii cyo 8 pamkax TamonceHHozo co3ar.
KtoueBoit Takast posib CTaTh HE MOXKET I10 OTpe/e/IeHHIO.

4.3. B paznene Il «CnpaBku o npoekty ¢popmuposanust MexnyHa-
pOZIHOrO LieHTpa apOuTpaxka TaMoXKeHHOr0 Co03a» 00€IaeTCs «6 He-
KOMOpbIX CAy4asX NPSIMOe UCNONHeHUe 6e3 6Hympuzocy0apCcmeeHHoll
npoyedypul cy0ebH020 NPU3HAHUS U NPUBEJeHUs 8 UCNOJIHeHUe». 3BY-
YUT 3TO MHOr000elalolLle, HO BPSiZL JIM Peajn3yeMo B COBPEMEHHBIX
YCJIOBUSIX B UlleHaX TaMOXXEHHOro cor3a.
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4.4. CornacHo pazaeny V «Opranuzanus ynpasieHnss ApOUTpaxHOro
neHTpa» «KOHLeNUNM co3aHusl TPeTeNCcKoro cysia B pamkax Tamo-
YKEHHOTO COI03a» «Ynpaeasiowuti cosem cocmoum u3 08yx naiam, Kasxi-
das u3 komopuLx 8 €801 ouepeds cocmoum u3 6 uenosex. [lepeas nana-
ma (,MexcdyHapooHas*) cocmoum u3 WUpoKo U38eCMHbLX U Y8ANALMbLX
UHOCMPAHHbLX npedcmasumereti PUOUHECKOL HAYKU U OMCMABHbIX 3a-
pybexcrbix cyoeil. Bmopas naaama (,6HympeHHAS“) cocmoum u3 wupoxko
U3BECMHBLX U YBaNcaemMblx npedcmasumeneti OpUOUUECKOL HAyKU U NPax-
muxu zocyoapcme-uneros TamoncenHozo cow3a. ,Buympennss narama“
¢popmupyemcs maxum o6pazom, umo6bvl y Kaxico0ozo 20cydapcmea-uneHa
TamoncenHozo coio3a 6110 08a npedcmasumens 8 ykazaxHoii narame (npu
3MOM KancobLii YieH naiamol S6718emcs NOJIHOCMbIO He3a8UCUMbLM U Oeli-
cmayem 8 IuUHOM Kauecmae, Hu koum [sic!] o6pazom He npedcmasnas um-
mepeceL coomgemcmsyroujezo 20cyoapcmea-uiena TamoxnceHHoz2o cor3a).

[lonyyaercs, uTo rpa)laHMH rocylapcTBa — ujeHa TaMO>XeHHOTrO
COI03a, IIMPOKO M3BECTHBINM HAa MEXyHAapOJHOM YpPOBHE, N10NACTb
B «MEXIyHapOAHYI0» NajnaTy He cMoxeT? Toraa yx cienosano Obl
Ha3BaTbh 3TY MalaTy «<MHOCTPAHHOM».

Jlanee, HeT HUKaKOro COMHEHHUS], UTO HU O KAKOM CYLIHOCTHOM pa-
BEHCTBE MEXy 1aaTaMy FOBOPUTb HA MPAKTHUKe OyAeT Heb3s:
«MeXAyHaponHas» OyneT cuuTathbcs 6osee MpPeCcTUKHOM, YTO cpa-
3y ke CO371acT Npo0IeMbl B yIIPaBIISIOLIEM COBETE.

4.5. B pasnene Il «CripaBku o npoekty ¢popmMupoBaHusi MexayHa-
poznHoro LeHTpa apoutpaxa TaMOXXeHHOTo Col03a» CHavasa roBo-
PHUTCS O TOM, UTO IIPY CO3IaHUK TPETENCKOro cyna OyayT yITEeHbI
JTydIlve MUpOBBIE TIPAKTHKH, HO 3aTeM yKasblBaeTcsl: «[Ipedno/ia-
eaemcs, umo Apbumpancbuiii yenmp Oydem delicmeosams HA OCHOBA-
HUU cOO6CMBeHHO020 pezaameHm, Komopbulii 6ydem nodzomosneH Ha 6ase
Apbumpaxcrozo peznamenma FOHCUTPAJD (pa3nen VI «KoHuenmun
CO371aHMs TPETEHCKOro Cya B paMKax TaMO)XEHHOTO COI03a»).
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HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2
[Tocnequum JIy4IIrie MUPOBbIE€ TPAKTUKU I/IC‘IeprIBaIOTCH?

4.6. [lanee, B coorBercTBuu paszenom VII «Criucku apOUTpOB U Ux
Ha3HaueHue» «KoHLenuy co3fanust TPeTeMCKOro cyaa B paMKax
TamosxeHHOTO coto3a» «[Ipednazaemcs cpopmuposams mpu cnucka:

— 1-ti cnucox ap6umpos (,,8HympeHHuli cnucok*), 8 komopeiii 6yoym
KJII0UeHbl apOumpet 2ocydapcme-unenos TamoxceHHozo cowsa. JlaH-
HbLLi CNUCOK popMUpYemcs uneHamu ,,8HympeHHell naiamol“ Ynpasens-
owe20 cosema;

— 2-1i cnucok ap6umpog (,MencdyHapooHwlii cnucok*), 8 komopuiii 0y-
dym @K10ueHbl UHOCMpaHHble apoumpet. JJanHuiii cnucox opmupyemcs
UneHamu ,MexcoyHapooHoll nasamol” Ynpasasaiowezo cosema;

— 3-1i cnucok npedcedameneii cocmasos ApoumpanicHozo yenmpa.
Jannwii cnucok gpopmupyemcs [enepansHuim cekpemapem Apoumpanic-
H020 YeHmpa».

XOTs B OpUTMHAIbHOCTU 3TOM UJiee He OTKa3aTb, CKa3aHHOE BbILLIE
B II. 4.4 IpOSIBUTCS [TOCTIE MO0OHOTO0 «OTAEICHUS aTHLIEB» e1Le spue.

Vnes xxe ¢ dopMupoBaHueM «cnucka npedcedameJieli cocmagos»
OpuWruHazbHa fAaxke 10 abCypaa, eciu Moiarate, YT0 HA OIHO JIULO
M3 TIePBBIX [IBYX CITMCKOB CTATh IpeJice/iaTesIeM COCTaBa He CMOXKeT.
Ecnu e cMoxeT, To 3aueM Toraa 3-if crniucok Boooie?

4.7. MO>XXHO /11 paCCYUTBIBATD Ha CO3aHMeE TPETEICKOro Cyza «mu-
P08020 Ypo8Hsl, 0becneuusaru,ezo 8blcouatiuiuii cmaHoapm kaiecmea
paccmompeHust npeonpuHUMAamenbCKUx cnopos, He3agucumocmu, 6ec-
npucmpacmsocmu u 3$p@exmueHocmu», €CJv He JaBaThb 110 yMoJI4a-
HUIO CTOPOHAM MPaBo BbIOMpaTh apouTpoB? OKa3bIBAETCsI, MOXKHO,
€CJIM CJIeI0BATh IIPOEKTY.

B cootBetcTBuM C pasnesniom VI «CriMcky apOUTPOB 1 MX Ha3HAUEHHEe»
«KoHuenumu cosnanus TpETENCKOro cya B paMkax TaMOXXeHHOTro
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coto3a» «[Ipednonazaemcs, umo éce cnoput 6yoym paccmampueambscs
mpems apbumpamu.

Jlns paccmompenus kanc0ozo KOHKpemMHO2o cnopa kaxcoas naiama
Ynpasnsioujezo cosema naznauum 00Ho20 apbumpa — ,mexcoyHapoo-
Has naaama“ HasHavum o0Ho2o apoumpa u3 ,mexcoyHapooHo2o cnucka’,
,8HYMPeHHs naiama* HazHauum o0Ho2o0 apoumpa u3 ,,8HympeHHez0
cnucka“, IIpedcedamenscmayiouezo U3 coomeemcmsyoujezo CNUCKa Ha-
3Hauaem [eHepabHblil cekpemaps ApOumpasicHozo yeHmpa.

KomMmeHTapuu B cBeTe mpuHIKIa CBOOO/IbI BBIGOpA CTOPOHOM ap-
OUTpa U3JTUIIHM.

4.8. E1iie Kak-TO COBCEM MHE HE KaXKeTCs1, UTO Cepbe3Hblii OusHec Oy-
ZIeT IIepeiaBaTh CBOM CIIOPBI B TPETENCKUI CY/, pelIeHre KOTOPOro
MOXET OTMEHUTb OAUH U3 €ro PyHKLKOHEPOB.

A Mex Iy TeM MMEHHO TaKOM noaxon ucnosenyercs B pasaene VIII
«BHyTpeHHee oOxanoBanue» «Konuenmnuu co3ganus TPETENCKO-
ro cyza B pamkax TaMoxxeHHOTo coto3a»: «[Ipednazaemcs ciedyro-
ujee pezyauposaxue — 8 cyyae Haau4usl UCKJIOUUMEbHbIX 06Cmos-
menvcme [eHepavHelli cekpemaps ApoumpaxicHozo yeHmpa enpase
ommeHumb peuierue ApoumpaicHozo yeHmpa no KOHKPeMHoOMy cnopy
U HanNpasumv 0aHHbLLi CNOP HA PACCMOMPEHUE HOB020 COCMAsa apou-
mpos. JlanHoe nonHomouue IenepanvHblii cekpemaps ApoumpancHo-
20 yeHmpa bydem enpase ocyu,eCmeisims 8 meueHue onpeodesieHH020
nepuooa 8pemeHu ¢ 0amel 8blHECEHUS peWeHUs. (Hanpumep, 8 meueHue
15 kanenoapHuix OHeli)».

4.9. B pasnerne XI «<Heo6xonnmble n3MeHeHHUsT B 3aKOHOAATEBbCTBO
Poccuiickoii @enepanun» «KoHuenimu co3gaHus TpeTenckoro cyna
B paMKax TaMO)XeHHOT0 co03a» TOBOPUTCSL: «B 0aHHOM pa3sde.ie yxa-
3aH npedsapumeJibHulil nepeueHs U3MeHeHULl, Komopble Heo0X00UMO

21



HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

gHecmu 6 3akoHodamenvcmso Poccutickoii @edepayuu 0ns yeneii 3¢-
(pexmueHo20 GyHKYUOHUPOBaHU ApOUMPancHo20 yeHmpa 8 6ydyujem.

— H3menerus 6 3axon Poccutickoti @edepayuu om 7 urons 1993 z0da
N2 5338-1,0 mexncdyrnapooHom kommepueckom apbumpance” 8 uacmu
YMOYHeHU s KOMNeMeHYUU MeNCOyHapOOHO20 KOMMEPHECKO20 apbumpa-
xca 8 coomeemcmeuu ¢ MeNc0yHapoOHbLM 002080POM.

— Hsmenenus e Apbumpaxchulii npoueccyanvhulii kodekc Poccuii-
ckoli Pedepayuu 6 uacmu ykasanus Ha HAIUYUE YNPOUEHHOZ0 NOps0-
Ka NPU3HAHUS U NPUSEOEHUs. 8 UCNOTIHEHUE peuleHULl Menc0yHapoOHo-
20 KOMMepUecko20 apbumpasica 8 COomeemcmsuu ¢ MencoyHapooHbLm
002080pom».

[Touemy MPUMEHUTENBHO K 3aKOHY TOJIBKO B YaCTH Y TOYHEHSI KOM-
neTeHuu? A B 4aCTU MPOEKTUPYEMOrO IPU3HAHMUS WM UCIIOJTHE-
Hus 6e3 cynebHol mpoleaypei? A B yacTu 0OelaHHbIX o0ecneyn-
TeJIbHbIX Mep?

[louemy npumenutensHo Kk AIIK PO takxe He roBOpUTCS HUYErO
006 obecrieunTebHbIX Mepax?

4.10. ITo noBony ykasanus B paszere Il «CnpaBku 1o npoexty ¢pop-
MUpOBaHUsT MeXyHapOoAHOro HeHTpa apouTpaxa TaMOKeHHOrO
COI03a» Ha TO, UTO «ynpasswouue opzaxst Llenmpa u cnucok apbumpos
6ydym copmuposaHvl Ha NApUMeMHbLX HA4ANAX U3 2PaNCOaH CMpaH-
YIeHO8 U 8e0yUUX 3apYOeNCHbIX IKCNEPMO8 8 cihepe KOMMepHecKozo
npasa u mexcoyHapooH020 KOMMepUeCKozo apoumpaxca...» MO>KHo 3a-
METUTD, 4TO KOJIb CKOPO TPETENCKUI Cy/l CO3AaeTCs B paMKax Tamo-
YKEHHOTO COK03a, UMEIOIIETO LIeTIbI0 TMOepan3alnio Mex 1yHAPO/I-
HO¥i TOPrOBJIM MEXY €r0 4JeHaMH (M COCTaBHOM 4acTblO IPaBOBOI
cucTeMbl 3TOro cotsa Oynet npaso BTO), To sBnseTcs oyeBua-
HBIM, YTO /151 yCIIeXa TAKOrO Cy/ia B COCTABe ero apOUTPOB ClIeayeT
IIPUCYTCTBOBATb TAK)KE U CIIEL[MaIMCTaM B [IpaBe Me>X1yHapOAHOI
Toprosiy, npasa BTO, Kak 1 npocTo akcnepTaM B MEX1yHapOAHON
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toprosJie. He MoxkeT 6bITb cOMHeHwMiA, uTo npasuia BTO 1 ananorny-
Hble eMy ITpaBuia TaMOXXEHHOTr0 COX03a He MOT'YT HE UMETb KpaliHe
OOJIBILIOrO 3HAUEHUS /IS pa3pelieHrst CIOPOB XOTs U YUCTO LIUBU-
JIMCTUYECKOrO XapaKTepa.

TonbKo «epancdan cmpar-uieHo8 u 8edyuux 3apy0encHbLX IKCNepmos
8 Chepe KommepHecKozo Npasa u MexcoyHapooOH020 KOMMePUECK020 apOu-
mpaxca», MHOTHE U3 KOTOPbIX ¢ TpaBoM BTO npocTo He 3HaKOMBI, 1151
ycIemHoro GpyHKIMOHNPOBAHMUS TAKOTO CY/ia IBHO HEJOCTATOUHO.

U nouemy aTo «epancdan cmpau-uneHo6» MPOTUBONOCTABIISIIOTCS
«edyuum 3apyOencHbIM IKCNEpMam 8 chepe Kommepueckozo npasa
U Menc0yHapooHo20 kommepueckozo apoumpanca»? [171st nepBbIX 10-
CTaTOYHO I'pa)k[JaHCTBA, a He 3HAHUI U oIbITa?

4.11. Bpan nu HyXHO ObLIO yTBEPXAaTb, YTO CJIEAYeT CAeaTb A
TaKOTO TPETENCKOro Cyzia apouTpabesIbHbIMU «BCe... KOPNopamusHble
cnoper» (pasgen Il «CnpaBku o npoekty ¢popmupoBanust MexayHa-
POIHOTO IieHTpa apOuTpaska TaMOXEHHOTO COI03a»). Kakue-To ncKIo-
YeHHs M0 TIOBO/IY HEKOTOPBIX TAKUX CIIOPOB ObITh BCE K€ JOIKHBIL.

dopMyIMpPOBKY 110 TOBOAly TAKUX CIIOPOB B IOKYMeHTe «MexxayHa-
POZIHbII JOrOBOP» TaK>Ke MOXXHO NOABEPrHYTh KPUTHKE, HO 3TO yKe
npeaMert JJid OTAEIbHOTO aHa/In3a.

4.12. Kpome TOro, B IpOEKTE KOHLEMLMY HEMAJIO TyHKTYallOHHBIX
OlIKOOK, paBHO KaK U CTUIUCTUIECKUX:
«cozdamenv Llenmpa» (eqVHBIN, HABEPHOE, M BCEMOTYIINA);
«npedcmasumenu 6cex cmpaH-uneHog TamoxnceHHozo coro3a» (cneno-
BaJ1o ObI TOBOPUTH O 'PaXkaHax CTpaH-uneHoB TaMOXXEHHOT0 COI03a);
«yCmas, npoyeccyanbHolii pezaamenm u unvle akmol Llenmpa» (yctas
HY>XeH QOHAY, IpU KOTOPOM CO3[aeTCsl TPETEHCKUI Cya, a He I10-
cnegneMy. M uto takoe «npoyeccyanvHblii peznamenm»?);
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«cocmaeg apbumpamca 01 kaxncdozo KOHKpemHozo cnopa bydem pop-
muposamucs Llenmpom u 0onscen cocmoame u3 epanc0aHuna o0Holl
U3 CMpaH-uieHos, MexcoyHapooHo20 apdumpa u He3asucumozo npeo-
cedamenibcmayouje20» (MOXKHO POAYMaTh, YTO MHbIE YIEHBI COCTa-
Ba apOuTpaska 0/KHBI ObITh 3aBUCUMBIMM);

«B mexcdyHapooHom dozosope 6ydem ykazauo, umo 2ocydapcmea-
usieHbl TAMOICEHHO20 COI03a NPUSHAIOM KOMNemeHyuo ApoumpaxcHozo
yeHmpa» (CJI0BO «NPU3HAOM» CO3JaeT BIleYaTIeH’e, YTO TPeTeNHCKUI
cyn ee cam cebe yCTaHOBUT, @ uneHbl TaMOXKEHHOTO COr03a C 3THUM CO-
riaacsitcst. Ho 3To He Tax: ysieHbl TaMOXKEHHOTO COI03a MIMEHHO CaM1
YCTAHOBSIT TaKyI0 KOMIIETEHLIUIO);

«Komnemenyus Apbumpaxcrozo yenmpa 6yoem onpedensmuCsl 8 8bl-
WeyKa3aHHOM MeNcOyYHapoOHoM 002080pe (Ha cmaduu NPU3HAHUS U NPU-
8edeHus 8 UCNOHeHUe peweHuti ApbumpanicHozo yeHmpa)» (mouemy
MMEHHO Ha 3TOI cTaguu?).

5. [leATenbHOCTb TPeTENWCKOro cyga
TaMO)XeHHOro Col3a KakK oka3aHue yChyr.
MpoekT KoHuenuuu B cBeTe npasa BTO
u npaBa TaMOXeHHOro coto3a

M3BecTHO, uTO cornacHo ['enepanbHOMY COIVIAILIEHUIO 110 TOPTrOB-
ne ycnyramu (IATC, ogHoMy 13 ctonnos npasa BTO), ucxopsimemy
13 [IXPOKOT0 MOHWMAaHUS MOHSTUS «)CY2U»,

KaK 1eSITeJIbHOCTb CaMOTr0 MEXAYHapOAHOTO KOMMEpPYECKOro
ap6uTpaska (eIMHOIMYHOrO apOUTpa UK HECKOIIBKUX apOUTPOB)
B XOJie pa3pelleHusl CIIOpOB;

TaK U [eSITeJbHOCTDb I10 OpraHu3alyy MeXAYHapO4HOTO KOM-
MepuecKoro apoutpaska (Co CTOPOHbI OPraHU3alLUii, TPU KOTOPBIX
NIEICTBYIOT MIOCTOSIHHBIE apOUTPAsKH, UJTH )K€ CTOPOHBI MHBIX COOT-
BETCTBYIOIIMX JIUI] B cTyyae apoutpaxa ad hoc)

00bsIBNIIETCS OKa3aHKeM yciyT, Ha kotopoe [ATC pacrnpocrpa-
HaeTCd (CO BCEMM BbITEKAIOLIMM OTCIOJIa TOCeCTBUSIMU, BKJIIOUas
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10, uTO B cBeTe [ATC Takue BUAbl e TeIbHOCTU KBATUPULUPYIOTCS
KaK TOProBJIsl yCIyraMHm).

Tak, BMeCTO TOro 4To0bl JaBaTh OMpe/ie/IEHIE CMYTHOTO MTOHSTHS «)/C-
nyeu», ipaBo BTO ucnonb3yert Tak HasbiBaeMblil «KacCuprKalOHHbINA
nepeyeHb CEKTOPOB ycayr»?, paspaboranusiii Cexperapratom [ATT
ele B xozie YpyraalicKoro payHzia MHOrOCTOPOHHUX TOPTOBbIX [IEPEro-
BOpOB (ero Taxxxe nmenyloT «Knaccupuxaropom 'ATC» 1 oH ¢ yciexom
ucnonb3yercs BTO u ero unenamu). Knaccuduxarop pasout Ha cek-
TOPBI U IOJICEKTOPDI, B KOTOPIX MPUBOAUTCS HE SBJISIOLIUIACS UCYep-
TbIBAIOIMM NIEPEYEHb YCIIYT, Ha KoTopble pacnpoctpansercs [ATC.

A 1719 TONIKOBAaHMS TOTO, KaKMe KOHKPEeTHbIe BUIbI JesTeIbHOCTU
OXBaTbIBAIOTCS TEM MJIU UHBIM TUIIOM YCJIYT, YIOMSIHYTBIM B TAKOM
Knaccudukarope, Takxe ucrnonbsyercs «[IpeaBapurenbHas Kjac-
cuduKalus OCHOBHbIX NpoayKToB» (Provisional Central Product
Classification), yrBepxaeHnHas Cratuctuueckoit komuccuein OOH
Ha ee 25-i1 ceccuu B ¢peBpase 1989 r.3 Ita knaccupukanus, CoKpa-
meHHo nMeHyemast CPC, momoraeT onpezie/IMTh B CHOPHOM CJlydae,
K KAKOMY THUITy YCJIYT OTHOCUTCS TOT UJIM MHOM BUJ] I€SITEIbHOCTH.

B CPC B rpynne (koze) 866 umeercs noakacc (xkoxn) 86602 «Ycnyru
o apOuTpaxy u npumupenuio» (Arbitration and conciliation services):
«Yenyeu okazanus nomowu yepes apbumpanc uiu nocpeoHU4ecmso 01s

2 Services Sectoral Classification List. World Trade Organization. Note by the Secretariat.
MTN.GNS/W/120, 10 July 1991 (http://www.wto.org/english/tratop_e/serv_e/serv_e.htm).
OdununanbHOro nepeBosia JaHHOTO KaaccudrKaTopa Ha pyCCKUI SI3bIK [IOKA He CyIe-
ctByeT. HeoduunanbHblil nepeBoj NpUBOANUTCS, B UaCTHOCTH, B pabore: Janunosa E.B.
BTO: perynuposanue Toprosnu ycnyramu. M.: UKL «Akanemknurar, 2003. C. 87-95.

3 IlpenBaputenbHast KaaccudUKaLUs OCHOBHBIX IPOAYKTOB // CTaTHCTUYECKHE IOKY-
meHTbL Cepust M, N¢ 77. JlenapTaMeHT Me1yHapOJHbIX SKOHOMUYECKUX U COLIMaIbHBIX
Borpocos. Cratucrudeckoe ynpasienue Opranusaunu O6begunenHbix Haunit. Hpio-
I;Iop}(: Opranusauus O6beguHeHHbix Hanwmit, 1991 (nokyment ST/ESA/STAT/SER.M/77,
B nipozae o HoMmepoM R.I1.XVIL7). TekcT aT0# KnaccupuKauy Ha aHITTUHACKOM SI3bl-
ke cM.: http://unstats.un.org/unsd/cr/registry/regcst.asp? Cl=9&Lg=1.
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paspewieHuss cnopog mexcoy pabouumu u admuHucmpayueti, mexcoy
npeonpuAMUsMU UL MeNCOY YACMHbLMU TUYAMU.

Uckniouenus: Yenyzu no npedcmasumenibcmay om umeru 00HOiL u3 cmo-
POH 8 Cnope U KOHCYIbmamueHble ycyeu 8 061acmu mpyodoeulx OmHoue-
Hull Kaaccupuyuposars. coomeemcmaerHo 8 nookaaccax 86190 (Ipouue
ycay2u no pududecKuM KOHCYIbmayusm u npedocmagieHuro uH@pop-
mayuu), 95110 (Yenyeu, npedocmasnisiemole KommepueckuMu u npeonpu-
Humamenvckumu opzarudayuamu) u 95200 (Yenyau, npedocmasnsemvie
NpopeccuoHanbHbLMU CO3AMU)».

B «Knaccudukauum ocHoBHBIX NpoaykToB. Bepcus 1.0»* (Central
Product Classification Version 1.0), 3amenusieit CPC, nogknacc
82191 «Ycnyru no apbuTpaxky 1 npumupenuto» (Arbitration and
conciliation services) ¢urypupyert yxxe B knacce 8219 «[Ipouue
npaBoBble ycnyru» rpynnbl 821 I IpaBoselie ycnyru» (paspen 82
IpodeccronanbHble, HayYHble U TEXHUUECKUE YCI1yTn»)®. B opu-
nuanbHoM usganuy CPC 1.0 Ha pycCKOM SI3bIK€ B TOSICHUTEIBHOM
MpUMeYaHU! K 3TOMY IOJK/IacCy TOBOPUTCS: «Imom nook.iacc
gKII0uaem:

— ycJlyeu no okasaxuo NOMOWU uepe3 apoumpaxc uau nocpeoHu-
uecmeo 0711 pa3peuwieHust Cnopos Mexncoy mpyosuuMucs u admu-
Hucmpayueii, mexncoy npeonpusmuamu Ui mexcoy YacmusLmu
JUYAMU.

4 Knaccuduxauus ocnoueix nponyktos (CPC). Bepcus 1.0 // CraTucTryeckue JOKyMeH-
Tol. Cepua M, N2 77. Bep.1.0. [lenapTaMeHT 110 9KOHOMMUYECKMM U COLMaIbHbIM BOIPO-
caM. CTaTUCTUYECKUI OTHE. Hb}O—VIopK: Opranusauus O6bennsenHbix Hauuit, 2000
(noxyment ST/ESA/STAT/SER.M/77/Ver.1.0, B mponaxe nox Homepom R.98.XVIL5). Texct
9TOH KaccudprKaL My Ha aHITIMIICKOM s13bIKe CM.: http://unstats.un.org/unsd/cr/registry/
regest.asp?Cl=3.

> Knaccuduxauus ocnoBueix nponyktos (CPC). Bepcus 1.0 // CraTucTryeckue JOKyMeH-
Tbl. Cepusa M, N2 77. Bep.1.0. /lenapTaMeHT 10 9KOHOMUUYECKKUM 1 COLMAIbHBIM BOIIPOCaM.
CraTucTUYeCKUu oTae. HblO-MOpKI Opranusauus O6beguneHHbIx Haunit, 2000 (goky-
meHT ST/ESA/STAT/SER.M/77/Ver.1.0, B npozaxe nox Homepom R.98.XVIL5). Ha anrnuii-
CKOM s13bIKe CM.: http://unstats.un.org/unsd/cr/registry/regcs.asp? Cl=3&Lg=1&C0=82191.

26



Mypanos A.W.

Smom nodkaacc He 8knouaem:

—  ycJlyeu no npedcmasumesibCmsy 0m UMeHU 00HOLL U3 CMOPOH 6 Ouc-
nyme u no npedcmasieHur0 KOHCyibmayuii 8 o6aacmu mpyoosuix
omuoweHutl, cp. 82120»°.

KoHeuHo e, B pOCCHICKOM MpaBe pacrpoCcTpaHeHo noBepue, Oyi-
TO Obl JIEATENBHOCTb TPETENCKUX CYJIOB HE ABJIAETCS OKa3aHUEM YC-
nyr. Kak gko0bl 1 e TeIbHOCTh HOTApUYCOB, KeTaT. Ho 310 ry60-
KO OIMO0YHOE MHEHHE JIaKe TIPUMEHUTENIbHO K BHY TPUPOCCUIACKO-
My 000pOTY. A 4TO e KacaeTcst MeX JyHapOJHOro 060poTa, TO OHO
oLMO0YHO BIBOIHE.

Janee, oqHa 13 3amad TaMOXXEHHOTO COI03a, KaK M3BECTHO: nbe-
panu3anus TOProBju yCIyraMu MeX 1y CyObeKTaMu [paBa 4JIeHOB
TAaKOro COI03a U co3aaHue o01iero peiHka yenyr (paszgen 5 «O0uuii
PBIHOK ycyr» [loroBopa 0 TamoxkeHHOM coro3e v EquHOM 3KOHOMU-
yeckoM npocrtpaHcTse (MockBa, 26 pespans 1999 1.)).

[Ipu 3TOM cornacHo cr. 1 [loroBopa 0 pyHKLIIMOHNPOBaHUU TaMOXeH-
HOTO COI03a B paMKaxX MHOIOCTOPOHHEH TOproBoii cuctembl (MUHCK,
19 mas1 2011 r.) «I. C damut npucoedurerus no6oii uz Cmopou k BTO no-
noncenus Coenawenus BTO... cmanosamcea wacmovio npagosoli cucme-
mbl TamoncenHoz20 cor3a».

U npasuna BTO cormacho cr. 2 Takoro JloroBopa 0061afaioT npeu-
MYILECTBEHHOI cumoil: «I. CmopoHel npumym mepbl 0158 npusedeHusl
npaeosoli cucmemvt TamonceHHO20 COX3A U peuleHUll €20 0P2aHO8 6 CO-
omgemcmeue ¢ Coenawenuem BTO, kax amo s3apuxcuposaro 6 [Ipo-
mokoJie 0 npucoeduHeruu kaxcooii uz CmopoH, ekouas o6s3ameib-
cmea kaxncdoii CmopoHbL, npuHamole 8 kauecmee 00HO20 U3 yCL08UL ee
npucoedunenus x BTO. [lo mozo kak amu mepbl npUHSIMbL, NONOHCEHUS

6 Tamxe. C. 235.
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Coenawenus BTO, sxniouas o6s3amenvcmea, npursamoie CmopoxHamu
8 kauecmee ycn08uti ux npucoedunenus k BTO, umerom npuopumem
HA0 coomeemcmeyouWUMU NOJONCEHUAMU MENCOYHAPOOHbLX 002080-
P08, 3aKIoueHHbIX 8 pamkax TamoxceHHo20 co03a, U peuweHutl, NpUHs-
MblX €20 Op2aHaAMU».

B cBg13u ¢ 9THM MI0OOMBITHO B3TJITHYTh HA TO, YTO XK€ MPEeACTaBIs-
et coboit mpoekT KoHuemniuu B ceete npasa BTO (FATC) u, coot-
BETCTBEHHO, IpaBa TamoxkeHHOro coto3a (CornalieHue o TOprosie
yCcayraMy M MHBECTULMSIX B rocylapcTBax-yuyacTHUKax EquHoro
9KOHOMUUECKOro npocTpaHcTsa (MockBa, 9 nekabps 2010 r.), patu-
¢unupoBanHoe PenepanbHbiM 3akoHOM OT 11 nronsg 2011 r. Ne 181-
®3; nanee — Cornawmenue 2010 r.)”. OgHaKO OTMETUM TOJIBKO CaMble
Ba>KHble MOMEHTBI, IPEANOJIOKUB, YTO TpeTelckuil cyx TaMmoxxeH-
HOTO COI03a y>K€ CO3/1aH COTTIaCHO UJesIM TPOEeKTa.

Jlanee nop «ycayramu B TpETENCKOM chepe» U «TPeTeCKUMU yCITy-
ramu» OyayT MOHMMATbCS YCITYyTH MIMEHHO B cdepe MeXTyHapOJJHOTO
KOMMEpPYEeCKOro apOouTpaxa, a He BHY TPUHALIMOHAIBHOTO TpeTeli-
CKOro pa3buparesbCTBa.

5.1. HayuoHanbHasa npuHaone>xxHocmb ¢hoHOa,
npu KOMOpPOM niaHupyemcs co3oaHue
mpemelickoz2o cyda Tamo)keHHO20 colo3a

C TOuKM 3peHus POCCUIICKOTO ITpaBa JINYHbIM 3aKOHOM TaKoro (GpoH-
na OyzmeT saBAATbCS MpaBo Poccuu, Ha TeppuUTOpPUN KOTOPOH GOHA
cosnaercs (cT. 1202 «JIuunbIi 3aK0H opuandeckoro nuua» 'K PO:

7 ABTOp BBHIY OTrpaHUYeHHOCTH 00'beMa 9TOM paboThI fasiee He Bceraa GyneT IpOBOAUTb
IeTanbHbIit pazbop monoxkeHui mpasa TaMOXXEHHOT0 CO103a, KacaIOLIUKXCs paCcCMaTpH-
BaeMoji mpobieMaTHKH, 0COOEHHO eCITy OHU IO COfiep)KaHHIO OT NoJIoXKeHuit mpaBa BTO
He OTINYaoTCS.
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«I. JTuuHbLM 3aKOHOM H0pUOUYECKO20 NUYA CHUMAEMCS NPaso CMpaHbl,
20e yupencoeHo 1puou4ecKoe TULYO»).

®onp GyneT IBAATCS POCCUIICKUM IOPUANYECKUM JIULIOM U C TOY-
ku 3peHnd Cornawmenus 2010 r., Tak Kak ero CT. 1 npeycMaTprUBaeT:
«e) ,jopuduueckoe nuyo Cmopousl“ — 1opuduueckoe auyo 060l opea-
HU3AYUOHHO-NPABOBOLI PopMbL, CO30aHHOE UNU YyupencOeHHOoe Ha mep-
pumopuu CmopoHbl 6 cOOmeéemcmeuu ¢ HOpMAMUBHbIMU NPABOBbIMU
akmamu amoii CmopoHb;».

B otnmune ot atux aByx npaBoBbix akToB [ATC B cT. XX VIII «Ompe-
NIeJIEHUS» XOTS U UCIOIb3yeT TOT )K€ CaMblii KpUTEPUI UHKOP-
nopaLuy, OJJHaKO HapaBHE C HUM TaKXXe 3a[eiCTBYeT KPUTEPUil
«KOHTpONs: «(1) ,lopuduueckoe Auyo0“ 03Hauaem noboe yupexcoe-
Hue, umeroujee npasosoli cmamyc, 00NANCHbIM 00pA30M YUPENCOeH-
HO€, UU UHBLM 06pA30M 0p2aHU308AHHOE, CO2NIACHO NPUMEHSEMOMY
3aKoHOO0amenbcmsy, Kak 01 yeeli noayueHus npubblau, max u 01
UHoOIl yeau, u Haxodsaujeecs 8 acmuoli 1ubo zocydapcmeenHoli coo-
cmeeHHocmu, 8KkaKuas aby Kopnopayuio, mpecm, mogapuuje-
cmeo, coemecmHoe npeonpusmue, eOUHONUYHYI0 COOCMBEHHOCNb
UJIU accoyuayuio;

(m) ,Jopuduyeckoe U0 Opy2020 UaeHAa“ 03HAUAEM IOPUOUUECKOE
JUY0, KOMopoe A6/151emcsl U60:

(i) yupencoeHHbLM UNU UHLM 0OPA30M OP2AHU30BAHHLIM 8 COOMEEN-
cmeuu ¢ 3aKkoH00amenbCMBOM MAKO20 Opy2020 UJIeHA U 806/IeUEHHbIM
8 CyujecmeeHHble 0en06ble onepayuu Ha meppumopuu 3mozo 4eHd uu
71106020 Opy2020 uJleHa; Ul

(ii) 8 cyuae nocmasku ycayeu nocpeocmeom KOMMeEpPUeCcKozo npu-
Cymcmeust NPUHAONeNCAULUM UNU KOHMPOSUPYEMbLM:

1. pusuueckumu AUYamMu maxozo YieHa; uiu

2. 10puduueckuMU UYAMU Makozo 0py2020 4ieHd, yKa3aHHblMuU
8 noonynkme (i);

() opuduyeckoe 1UYO ABNAEMCSL:
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(i) ,npunadnencauum® 1uyam unexa, ecau 6osee uem 50% 0onu
yuacmus 8 Hem peasibHo 8]1a0erm AuYya 3Mozo UaeHd;

(ii) ,kKOoHMpOUPYyeMbLM“ TUYAMU UJEHA, EC/IU MAKUE UYA UMEIOM
NONHOMOUUS HA3HAUAMb OOILUUUHCMBO €20 OUPEKMOPOS UNU UHBLM 00-
pasom 3aKOHHO HANPAasIMb €20 JesTMeNbHOCNb;

(iii) ,,c813aHHbIM C Opy2UM JUY0M, eCAU OHO KOHMPOAUPYem Uau
KOHMPOAUPYEMO MAKUM Opy2UM JUYOM; UNU, eCAU OHO U Opy2oe JUYO
00a KOHMPOJUPYIOMCS. MEM e TUYOM;>.

M3 stux nonoxennii 'ATC cnenyer, uto poHp Takxke 6yneT CUYUTATh-
Cs1 pOCCUIICKUM 10puanYecKuM nuuoM (Hu benopyccusg, Hu Kasax-
ctaH wieHamu BTO noka He SBASIIOTCS, HO NMPEANOIOXKNAM ceivac
npumeHuMocTb [ATC).

X0Ts U3 Tpex ero y4aCTHUKOB 1iBa OYAyT MHOCTPAHHBIMU JIULIAMH,
Jla>ke B CBETE KPUTEPHS KOHTPOJIS 3TO HE MOXET BECTU K BO3MOX-
HocTU paccMarpuBath Gponp B cBeTe [ATC kak ropuanueckoe J1Lo
nHoro uneHa BTO. B ceere 'ATC yupexxnennoe B Poccun opuanue-
CKO€ JIML0 MOXKET CYMTATbCS IOPUANYECKUM TULIOM MHOTO unieHa BTO,
TOJIbKO €CJIV OHO «IIPUHAIEXXUT» WU «<KOHTPOIHUpyeTcs» (B poHze
NI071eli y4acTHs HeT, HO 3aTO KOHTPOJIb HaJl HUM BO3MOEH) TULIaMU
MMeHHO u3 ofHoro unena BTO, a He u3 nByx u 6onee: ansa FATC kpu-
TEpUi1 KOHTPOJIA CBA3aH C €AMHUYHON NHOCTPAHHON! IOPUCAUKLIUEN,
a He C MHOXXECTBEHHOCTDBIO TAKUX IOPUCAUKIIMIA.

5.2. DoHO kak koMMep4eckoe npucymcmaue
8 Poccuu uHocmpaHHbix nuy
ons yeneli nocmasku ycnyz 8 mpemelickoli c¢hepe
(8 cgeme 'ATC)

CornacHo ct. XXVIII «Onpenenenns» F'ATC «(d) ,kommepueckoe npu-
cymcmeue“ 03Hauaem 1106y Gopmy 0es06020 UNU NPOPECCUOHALHO-
20 yupexcoeHusl, 8KaUas Nocpedcmeom
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(i) yupexcoenus, npuobpemeHus uiu COXpaHEHUS IOPUOUUECKO20 U,
unu

(i) co30aHus UNU UCNONL30BAHUS PUAUANA UJU NPEOCMABUMENILCMBA

HA MeppUMOPUU YIEHA C Yeablo NOCMABKU YCILy2U,.

CooTBeTCTBEHHO, yupexaeHue poHaa Ha Tepputopun Poccun nu-
namu u3 Benopyccuu u Kazaxcrana 6yner cuntarbes B cBete [ATC
(OnsATh MpeANnookKUM ero NPpUMEHUMOCTDb) CO3JaHUeM MU KOM-
MepYecKoro NpUCyTCTBUS B Poccuy, Befib Takoe yupexxjjeHue ¢ Ux
CTOpPOHBI Oy/eT MpeciejoBaTh UMEHHO Liesib 00ecreYeHns UM fIe-
STEJIbHOCTU TPETENCKOro cyaa TaMoXXeHHOro €034, T.e. Lie/Ib 110-
CTaBKU yCJYT B TPETENCKOI cdepe uepe3 Takoi POH 1 CO3AaHHbIN
IIPU HEM TPETENCKUI CY.

Beuny storo ¢ponn B ceete [ATC cnepyeT cuutath KOMMEPUECKUM
PUCYTCTBHEM KaK OeJI0pyCCKOro, TaK M Ka3aXCTAHCKOrO y4acTHU-
Ka (HO He POCCHUICKOro).

OnHaKo clie[yeT OTMETHUTD, uTo B «[lepeuHe crierudrueckux 00s-
3arenbcTB Poccuiickoit @eneparuu o ycnyram» Poccus mpu BCTy-
nnenuy B BTO cpenana B €BSI3M C NPMHLUIIOM HallOHAJIBHOTO pe-
YKVIMa JIB€ Ba)KHbIE OTOBOPKU B OTHOILIEHUU BHUJI0B KOMMEPYECKOTO
NPUCYTCTBUS MHOCTPAHHBIX JIUI] HA €€ TePPUTOpPUH (B TaK Ha3bl-
BaeMbIX TOPU30HTAJIbHBIX 00s13aTeIbCTBAX, KOTOPbIE OTHOCATCS
KO BCeM 0€3 UCKITIOUeHK CEKTOPaM YCIyT, B KOTOpbIx Poccust 064-
3aj1aCb HE YMHUTD MPENSITCTBUN 1eSIT€JIbHOCTU MHOCTPAHHbBIX JIUL]
u3 uneHos BTO).

Bo-nepBbix, Poccus coxpanuia mo o0uieMy npaBuiry 3a coooi
[PaBO PeryJiMpoBarh 0 CBOEMY YCMOTPEHUIO BCE BOIPOCHI B OT-
HOIIIEHUH IOCTYIa UHOCTPAHIEB HA POCCUICKUE CEKTOPA YCIIyT
uepes co3ziaHue, IproOdpeTEHNe UITH OAJeP)KaHe HEKOMMeEpYe-
cKkux opranusauuil. iueimMu cnosamu, Poccus BripaBe 3anpeTuTb
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npyrum nunam us wieHos BTO cosnaBatb B Poccum Hekommep-
YyecKye OpraHM3aluy 719 OKa3aHus TPeTelCKUX yCIyT (a BOT 3a-
NPETUTD CO3/1aHue AJI51 ITUX LieJIel KOMMepUYeCKUX OpraHu3anui
HE MOJET, 38 OJJHUM HCKJIIOUEHUEM: €CJIU U POCCUNCKUM JHLIaM
OyneT 3arpelieHo co3aaHre KOMMEePUYECKUX OpraHu3aluil 11
OKa3aHHu4 Takux ycayr. OqHaKo B TaKOM Ci1ydae BCTaHET BOIPOC
0 COpa3MepHOCTH TIOAOOHOro 00IIero 3anpeTa U 0 AUCKPUMMU-
HallMM MHOCTPAHHBIX /1L B cpepe OKa3aHUs TPETEHCKUX YCIYT.
KpomMme Toro, Bo3HUKaeT ellle OUeHb CJI0XHBIN U crieliupruyeCcKuii
BOIPOC O TOM, He JIMIIAIOT i1 00g3arenbcTBa Poccuu 1o oTaesb-
HBIM CEKTOpaM YCJIyT TaKyl OrOBOPKY CUib). B m060oM ciyuae
TaKOW 3amnpeT AeiCTBYeT He aBTOMAaTUYEeCKU: ero HaZo yCTaHO-
BHTb Ha yPOBHE 3aKOHA.

Bo-BTOpBIX, MaXke eciv OHA ¥ pas3pelinT CO3[aHue HEKOMMepYe-
CKMX OpraHM3al[uii, OHa COXpaHuIa Mo obiEeMy mpaBuIy 3a coboii
MPaBO PErYIMPOBATD 10 CBOEMY YCMOTPEHHUIO BCE BOITPOCHI B OTHO-
IIEHNH JIESITEIbHOCTU TaKMUX OpraHmsanuii. Eciu Takoe perynupo-
BaHue Oy/IeT OrpaHUUUTENIbHBIM, OHO TAKKE JJOJKHO ObITh BBELIEHO
Ha ypOBHE 3aKOHa.

5.3. Co30aHue ¢hoHOa Kak yupexkoeHue No CMbICy
Coanawerus 2010 a.

Cornawenue 2010 r. MCNONb3yeT HECKOIBKO UHbIE POPMYITUPOBKHU.

B cBete ero cT. 1 co3nanue ¢poHma OyaeT sIBAATbCS «yupencoeHu-
eM», K KOTOpoMy OyayT pMMeHUMbI [ipaBusia Takoro CornaueHus:
<) ,yupencoenue”:

i. — co30aHue, yupexcoerue u (uau) npuobpemeHue OpUOUUECKO2O
auya (yuacmue 8 kanumasne c030aHHOZ0 UU y4pencoeHHO20 1opuduye-
ko020 auya) 11000l 0p2aHu3ayUOHHO-NPABoBoLl PopmbL U Gopmbl cob-
CM8EeHHOCMU, NPedyCMOMPEHHbIX 8 COOMEEMCMEUU C HOPMAMUBHbLMU
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npasogvimu akmamu CmopoHvL, Ha MeppUMOopUU KOMOpOLi Makoe pu-
duueckoe Y0 co30aemcst unU yupexcoaemcs; uau

ii. — npuobpemerue KOHMPO HAO ropuduueckum auyom CmopoHl,
8bIpaNCaOW,eecs 8 NONYHEeHUU B03MONCHOCMU HENOCPeOCMBEHHO U Ye-
pe3 mpembux Uy, onpedesisimy peweHus, NPUHUMAeMble MAaKUM 0pu-
OuUeCKUM JUYOM, 8 MOM HUCJIe NymeM PACNOPANCeHUSs. 20710CAMU, NPU-
X0O0AWUMUCS HA 20/10CYIOWUe akyuu (Qou), nymem yuacmus 8 cogeme
dupexmopog (Habno0amenbHOM CO8eMe) U UHbIX OP2AHAX YNPABJeHUs]
makozo 1pudu4ecKozo Auya; uau

iii. — omkpuimue ¢uauana; uu

iv. — omKpblmue npedcmasumeibCmea; uau

V. — pezucmpayusi 8 kauecmee UHOUBUOYa1bHO20 NPEONPUHUMAME LS.

[Tpu aToM Poccus, B oTiiume oT cBoux 06s13aTe bCTB Kak yiena BTO,
B Cornamennu 2010 r. He oroBopuia BO3MOXXHOCTU OTPaHUYMBATh
dopMBI yupexxjaeMbIxX opuaAndecKuX nuil: «1. Kancdas Cmopona npe-
docmasnsem auyam 1060t Opyzoti CmopoHbl 8 OMHOWEHUU yupencoe-
HUA U (unu) dessmeslbHOCMU PeXcUM He MeHee 01a20NPUSIMHBLLL, UeM pe-
UM, nPed0CMagisileMblii NpU aHAa02UuHbIX 00CMOoAmMeIbemeax ceoum
co06CMBEHHBIM UYAM HA CB0€Ll MepPUMOPUL, C Y4emom 02paHudeHul,
npedycMOmMpeHHbIX UHOUBUDYANbHBIM HAYUOHAIbHLIM NepeuHeM 015
kaxncooti uz Cmopon 6 I[punoxncenuu IV x nacmoswemy CoznawieHuro»
(cT. 3); «I. 3a ucknroueHuem ozpaHutieHuil, npedycmMompeHHbIX UHOUBU-
0yabHbIM HAYUOHATLHBLM nepeuHem 015 kancooli us CmopoH 6 [Tpuno-
acenuu IV k Hacmoswemy CoznaweHuro, Hu 00Ha u3 CmopoH He npume-
Hsiem u He 8600um 8 omHouleHuu auy, ao6oti opyzoii CmopoHyl 6 ces13u
¢ yupexcoenuem u (uau) 0essmelbHOCMbI0 02PAHUUEHUL] 8 OMHOWEHUL:

a) popmbL yupexcoeHus, 8 MOM HUCE OP2AHU3AYUOHHO-NPAB08OL Pop-
Mbl lopuduueckozo auyd;...» (CT. 3).

Takum o6pasom, B [Tpunoxxennn [V HUKaKUX OrpaHUYEHU 0 MO-
BOJly TPETEMCKUX YCYT HE IPEeYCMOTPEHO.
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5.4. [leamenbHocmb mpemelicko2o cyda TamoxkeHHO20
COH030a KaK Me>X0yHapoOHas mop208/1 mpemeLicKumMu
yc/y2amu co CmopoHbl ¢hoHOa

[lyukr 2 cr. | «Cdepa npumenenns u onpegenenusi» FATC (npen-
TI0JIaraeMoro 371eCh TPUMEHUMBIM, Kak ecyu 61 Benopyccus u Ka-
3axcraH Obuti wieHamu BTO) npenycmarpusaet: «/[is yeneli Ha-
cmoawezo Coznawerus mopzoens yCay2amu NOHUMAEeMCs KaK no-
cmaexa ycaye:

(@) ¢ meppumopuu 00Hozo Ynena Ha meppumoputo 1106020 0py20-
20 Ynena;

(b) Ha meppumopuu 00Hoz0 Ynena nompebumentro ycaye 1106020
opyzozo Ynena;

(c) nocmasujuxom ycaye 00H020 Ynena nymem KOMMEPUECKO20 NpU-
cymcmesus Ha meppumopuu 1106020 dpy2020 Ynena;

(d) nocmasujuxom ycaye 00Ho2o Ynena nymem npucymcmeus Gpu3u-
yeckux auy, Ynena Ha meppumopuu 1106020 0pyzozo YneHar.

Kax BugHo, TATC oxBaTbhIBaeT BCe CIIOCOOBI MEXyHAPOJHOTO
OKa3aHH$ YCJIyT, BCe Te BapUaHTbl, KOTOpPble MOTYT UMETb MECTO
B XOJIe OKa3aHus yCJIyr auuamu u3 ogHoro uneHa BTO nunam
u3 apyroro unena BTO. Peub unet o Takux Ha3blBa€MbIX YEThIPEX
crocobax MOCTaBKU YCyT (1ajee TeKCT B KBAAPATHBIX CKOOKaX
NPUHAAJIEXXUT aBTOpY). «[lepeas kamezopus ycayz oxeamoieaem
MPAHCZPAHUYHbLE AKYUU NOCMABKU YCJIy2 NOYMOL UNU IJIEKMPOHHOL
c6513b10 [BKIIOUas TesnedoH, 31eKTPOHHYIO TouTy, Skype, TeneBu-
3MOHHYIO CBSI3b (TeJieMeINIMHA) U T.21.], mo ecmb uHpopmayuu ons
NOMeHYUaIbHO20 UHOCMPAHHO20 nompebdumens... [lo mepmunonozuu
npasa [EBporneiickoro] Coobujecmea umeem mecmo cBOOOAHAS aK-
THUBHAas I0CTaBKa YCJIyTU.

Bmopas kamezopus oxeamuviéaem npednosscerue ycye UHOCMpaHHbLM no-
mpebumeiam, KOmopble Camu nepemew,armcs, umobel 0CNONL306AMbCA
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ycayeoti [HanipuMep, TypucTbl]. [To npagy [Eeponetickozo] Coobuecmea,
3amo — c80600HAs NACCUBHAS NOCMABKA YCTIy2.

Tpembs kamezopus 0xeamvléaem npeonoxceHue ycaye nompedume-
JII0 nymem NOCMOSIHHO20 NPUCYMCMEUS U NOLYHeHUs cmamyca 10pu-
Juuecko20 1UYya uu onpedesieHHol camocmosmeabHOCMU, ecaiu Imo-
20 docmamouHo. Ycayza npednazaemcs nocpedcmeom KOMMeEpPUECKo20
npucymcmeus. B dannom cayuae nocmasujuk ycye moxcem cosdams
npeonpusmue no npasy cmpaxvl NpeObl8aHUs...; OH MONCem NPocmo
OMKpbIMb omoesieHue c60e20 Npeonpuamus uau 0ajce 02paHuuUmMbCs
3aKI04eHUeM COOMeemcmayou,e2o 002080pa ¢ Mop206bLM A2eHMOoM,
nocpedHuKamu uu npedcmasumesisimu 6 Cmpaxe nocmasKu yciy2u.

Iocnednss kamezopusi oxeamvléaem cJyuau NOCMAsKu ycyz nymem
JIUYHO20 NepeMewjeHus NOCMAaguuKa ycye 3a npedeibl CMpaHbsl 2pasic-
dancmea. Takoe nepemewjeHue moxcem Obimb 8pEMEHHBIM (MaAcmepa
no pemouny, 6yxzanmepul, 10pucmvt) U0 NOCMOAHHLIM (WMAMHble
npedcmagumenu). B amom cayuae ycayza npedocmasasemcs npu -
HOM Npucymcmeuu Gpu3u4ecko20 IUya-uHocmpanya»®.

M3 atoro cnenyer, 4To AeITeIbHOCTb pOHAA IO OpraHU3aL i QyHK-
LIOHMPOBAHMSI TPETEHMCKOTO Cy/ia U IesITEIbHOCTD MOCJIeHEro Oy-
net sBnsATbcs B cBeTe FATC Mexx1yHapOoHOI NOCTaBKOM TPETENCKUX
YCIIYT CJIeAYIOUMMU CIIOCOOaMMU:

1) mepBeIii cOco6 MOCTaBKU OyET COCTOATh B TPAHCTPAHUYHOM
B3auMojelicTBrU PpoHza / TpeTelickoro cyna B Poccuu ¢ mHOCTpaH-
HBIMU JIUIIAMU 32 PyOEsKOM 110 TesiepOHY, MEKTPOHHOM MOUTE U T.1I.
B X07le apOUTPaKHBIX Pa3OUPATENbCTB;

8 Kappo /1., Kwotiap I1. Me>x 1y HapofiHO€ 9KOHOMUYECKOe TTpaBo: YueOnuk / Ilep. ¢ ppaHi.
B.I1. CepeGpennunkoBa, B.M. lllymunosa. — M.: Mex ayHap. otHoutenus, 2001. C. 270-271.
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2) BTOpOI1 crioco6 moctaBKu OYAET COCTOSITh B TOM, YTO MHOCTPAH-
Hble uia 6ymnyT npubbiBaTh HA TeppUTOpHIo Poccuu s yyacTus
apOMTpaXHbIX pa3dUPaTebCTB B TPETENCKOM CYIIE;

3) TpeTuii ciocod MOCTaBKU MOXKXET COCTOSITh B TOM, UTO POHT MOXKET
co31aTh CBOM GpUIMabl UK PEICTABUTENBCTBA 32 PYOEXKOM [Ist
OKa3aHUSs TPETENCKUX YCIIYT, @ TAK)KE OTAEJIeHHUs TPETENHCKOro cya.

Kcrary, B CBs131 € 9THM BCTAaeT OYEHb MHTEPECHBIH BOMPOC: OyaeT /iu
MpOBe/IeHVE 3a IPaHUIIEl apOUTPAKHOTO CAYIIAHUS MO [eTy CUu-
TaTbCsl TPETBUM criocob6om noctaBku 1o [ATC, T.e. yupexaeHuem
TaM TPETEHCKUM CyJJOM KOMMepPYeCKOro NprUcyTCTBUS?

[IpencraBigercs, 4To HET: TPOBEIEHNE TAKOTO CIYIIAHWS UMEET
9MMU30[MIECKUI XapaKTep, TOr/a KaK /s CO3[aHKss KOMMEPUYECKO-
ro NpUCYTCTBHUS TpeOyeTcst ropaszo 6obliee MOCTOSHCTBO.

PaBHbIM 00pa3oM 1 BBIOOP KAKOTO-TO MHOCTPAHHOTO FOCYAApCTBa B Ka-
yecTBe «seat of arbitration», He 0093aTenbHO COBIIAAOIIEro C MECTOM
TNpoBeieHNst apOUTPaKHOTO CITYLIAHNS 10 [IENY, He PUBEJIET K 0SB~
JIeHHIo TpeThero crnocoba noctasku o [ATC, T.e. K yUpex aeHuIo Tpe-
TEMCKUM CyJIOM B 3TOM IOCyJapCTBE KOMMEPYECKOr0 PUCYTCTBUS.

4) yeTBEPTHIil CII0OCOO MMOCTABKU MOXKET COCTOSATh B TOM, UTO (OH/
HalpaBUT B MHOCTPAHHOE IOCYAApCTBO CBOMX COTPYIHUKOB ISt
obecrieyeHus MpoOBesieHNst apOUTPasKHOrO pa3bupaTenbCTBa oA
3TUJI0M TPETENCKOrOo CyAa.

Kak BuaHO, poHM OKa3bIBaeTCs1 MUMEIOIIMM BO3MOXXHOCTH Ha IIOCTaB-
Ky TPETEeMCKUX yCIYT B pasHbIX popMax.

[Ipu 3TOM BO3HMKAET ellle OAKH BONpocC: OyaeT Jiu NpoBeeHne
3a rpaHuLiell apOUTPaXKHOTO CITyILIaHUS 10 ey TPETEHCKOro cyaa
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CYMTATHCSI HAMpaBieHneM Tyaa GOHIOM apOUTPOB TPETEHCKOrO Cya
Kak QU3NUECKUX ML B KauecTBe YeTBEPTOro Croco6a NoCTaBKU
1o ATC? 3T0 nefiCTBUTENIbHO KpaliHe NHTEPECHbII MOMEHT B CBETE
TOr0 06CTOSATENBCTBA, YTO APOUTPBI TPETENCKOTO Cy/ia pabOTHHKA-
MU OHZIA UJIK CaMOT'0 TAKOT'O CYZia He SIBJISIIOTCSL.

B cr.1«Cdepa npumenenns u onpenenenus» TATC ueTBepTbiii ciocod
MEeX1yHapOJHOI TOProBJIM YC/IyTaMy OMUChIBAETCS KaK IOCTaBKa
YCIIYT «nymem Npucymcmeus Gu3u4ecKux auy, 4JieHa Ha meppumopuu
106020 dpyzozo unenar. B ct. XXVIII «Onpenenenusi» TATC ykasbl-
BAeTCs Ha IIOCTABKY YCJIYTH OCTABIIUKOM «10Cpedcmeom npucym-
CMeus GuU3UUECKUX Uy,

Kak BugHo, B atux nonoxxenusax ATC e roBoputcs o HE0OXOOUMO-
CTHU TOTO, 4YTOObI pr3UYECKUe TuIa ObUTH CBA3AHBI C MOCTABIUKOM
YCYT UMEHHO TPYAOBBIMU OTHOLIEHUSIMU. M ymaeTcs, 4To 3TO CO-
BepIIEHHO CITPaBe/IMBO, BefIb OHU MOTYT ObITh CBSI3aHbI C HUM MHBIMU
OTHOLUEHUSIMHU, IPa>KJaHCKO-TIPaBOBbIMY IOTOBOPHBIMU U/ KaKMMU-
TO IPYTUMHU.

BBuay 3TOrO0, KaKk NpeacTaBseTCs], HUYTO He IPENITCTBYET TOMY,
4TOObI KBAMIUPUIIMPOBATD MTPOBEIEHNE 3a TPAHUILIEN apOUTpaK-
HOTO CJTYIIAHUS M0 [IeJTy TPETENCKOro Cy/ia YeTBEPTHIM CIOCOOOM
noctaBky 1o ['ATC co ctopoHb! poHza B BUJie HalpaBlIeHUs TyAa
apOUTPOB TPETENCKOro cyaa Kak ¢pusndeckux auil. Kak 6b1 TO HU
Ob1710, HO apOUTPBI OMpeIeIeHHBIMY TPABOBBIMU OTHOIIEHUSIMU
(He TpyOOBBIMH, KOHEUHO) ¢ GpOHIOM OYAYT CBSI3AHBI, U TAK WA
MHaye C HUM acCOLMMPOBATbCS T, YTO M JaeT OCHOBAHMS AJIS Ta-
KOW KBaIUPUKALIUU.

Camo co6oii pagymeeTcst, 4TO OCHOBAHMSI 11 TAKOTO Y TBEPIKIEHUS
0 HaJIMYMU YETBEPTOro Croco6a MocTaBKY CO CTOPOHBI poHa OyneT

VNMETDHCA TOJIbKO B TOM CJIy4dae, €C/IU B Ka4€CTBE TAKUX (1)I/ISI/ILIeCKI/IX
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nun 6yayT GurypupoBath apOUTpsl — poccuiickue rpaxaane (bu-
snyeckue nuua Poccun kak uinena BTO).

Ho 31ech Hy>KHO ellie pa3 MOJUepKHYTh, YTO CKa3aHHOE BbILe Oy-
IeT SIBJIITbCSI BEPHBIM TOJIDKO IIPY JOMYLIEHUU TOTO, UTO YIEHAMU
BTO okaxyrcsa rakxe benopyccnsa u Kasaxcran: ct. [TATC rosopur
0 TOProBJIe yCJIyraMyu UMeHHO Mexny uneHamu BTO.

benopyccus n Kasaxcran unenamu BTO He 9Bns10TCS, TaK 4TO MO-
TEHLMaJbHYIO 1eSTeIbHOCTb TPeTeHCcKoro cyna TaMoKeHHOro co-
103a CJIelyeT pacCMaTpUBaTh B KaUeCTBE MeX1yHapOAHOM TOPrOB/IU
TPETENCKMUMHU yCTyraMu CO CTOPOHBI pOH/IA IIOKa UTO TOJIbKO Yepe3
npusmy Cornawenus 2010 .

Mexny tem ato Cornawenue, xots 1 odeHb noxoxe Ha 'ATC, ogHako
MMeeT CBOU 0COOEHHOCTH BBUY CrIELMbUKY UCTIONb30BAHHBIX B HEM
dopmynuposok. CornacHo ero cT. 1 «u) ,mopzoeéna ycayzamu— oxkasa-
Hue yCIlye, BKouaiouee 6 ce0s npou3soocmao, pacnpedesieHue, MapKemume,
npodaxcy, docmasky yciye u ocyuyecmasiemMoe Cedyuumu cnocobamu:

i. — c meppumopuu odHoti CmopoHul Ha meppumoputo dpyzoti Cmo-
POHbL; UnU

ii. — Ha meppumopuu 00Hoti CmopoHut uy,om 3moti CmopoHbl uyy
opyzoii CmopoHbl».

Kak BuHO, CKa3aHHOE BbIllle BEPHO U C TOYKH 3peHust CoralineHus
2010 T.

5.5. [leamenbHocmb apbumpos mpemelicko2o cyoa
TaMo>keHHO20 €030 KaK Me>KOyHapoOHas Mop208/s
mpemelckumu ycay2amu

B cBeTe ckazaHHOrO B IpebIAy11eM IyHKTE [0 IOBOAY Y€ TBEPTOro CIIO-
co0a mocTaBKM BO3HUKAET ellle OIH UHTePECHbIN BOMPOC: 8 MOXKHO T
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Oyzer cuMTaTh MEX/YHAPOJHOM TOProBIel TPETEHCKUMU YCayraMu
JIesITeNIbHOCTb CaMUX apOMTPOB TPETEHCKOro cya TaMOXXeHHOro CO-
103a? OTBET Ha 3TOT BONPOC 3aBUCUT OT TOTO, MOXXHO JIM CUMTATD Ta-
KuX apOMTpOB mocTaBuykamu ycayr no cMmpicay FATC (mpu ycnosun
ero NpUMeHUMOCTH, T.e. useHcTBa B BTO benopyccuu n Kasaxcrana)?
B ero ct. XXVIII «Onpenenenus» roBoputcs: «(g) ,nOCMasujux ycuyz“
03Hauaem 11000e U0, KOMOpPoe NOCMABJIsIem yCy2y,».

CornacHo 3To¥ 001Ieit GOpMYyIUPOBKE HUUTO HE MPEMNATCTBYET
TOMY, UTOOBI CAMUX apOUTPOB TPETENCKOro cysa TaMOXKEeHHOTO CO-
103a TaK)XXe CUMTaTb 3aHMMAIOLMMUCS MK JYHAPOAHOM TOProBeil
TpeTeiCcKUMU ycayramMu. B Takom ciiydae CTaHOBUTCSI OUYEBUIHBIM,
YTO TaKas TOPTOBJISI MOXKET POMU3BOAUTHCS MU NIE€PBbIM, BTOPbIM
Y YeTBEPTBIM CIIOCOOAMU OCTABKH YCIYT (CM. BBILIIE).

JTI060MBITHO OTMETHUTD, UTO NP YETBEPTOM CIIOCOOE MOCTAaBKU
B paccMaTpuBaeMOl CUTyal{ caM MOCTaBIIMK yCJIyTH OKa3bl-
BaeTcsl PU3NUYECKUM JIULOM, «<nymem npucymcmeus [KoToporo]
Ha meppumopuu a06020 dpyzozo unexa» (ct. I TATC) okasbiBaeTcs
TpeTeicKas ycayra.

OIHAKO 3TO BEPHO TOJIbKO B TOM CJTyuae, €CJIU [I0JIaraTh, 4TO B cde-
pe Tpereiickoro pa3buparenbcTBa GOH/ OKa3bIBAET CBOU YCIYTH,
a apbuTpsl — cBOU cOOCTBEHHbIE. B camoMm fiente, eciu yciyra ofiHa
U Ta K€, TO OKa3bIBaTh €€ JIBa JIUIIa OJTHOBPEMEHHO HE MOTT.

1 Takoii moaxox Oy et npaBOMepHbIM, ECITU CUUTATD, YTO GOH[] OKa-
3bIBAET TPETENCKUE YCIyTh B GOpMe CBOEH [eaTeIbHOCTH IO Op-
raHM3alnK MeXYHapOAHOIO KOMMepUYeCKOro apourpaxa, a ap-
OUTpPBI — B BUJIE CBOEI CAMOCTOSITENIBHOM NEATENBHOCTH B XOJIE
pa3buparenbCTBa B MEXIYHAPOLHOM KOMMEPUECKOM apOuTpaxe
(enMHOMMYHOTrO apOUTpa UK HECKOTBKUX apOUTPOB).
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5.6. [leamenbHocmb mpemelickoz2o cyoda
TaMo>keHHO20 €030 KaK Me>KOyHapoOHas Mop208/s
mpemelickuMu yciy2aMu co CMOpPOHbI
yupedumeneli hoHOa

W3 BhimeckasanHoro cieayet, uto B cBete [ATC gestenbHOCTD GOH-
7la ¥ TPETEeCKOoro cyaa TaMoXXeHHOro cor3a HEOOXOAUMMO CUUTATD
ME>XJyHapOHO! TOProBJei TPeTEMCKUMHU YCI1yTaMU TaK>Ke U CO CTO-
poHbI yupenuTteneit Gounaa.

B camoM pene, camo 1o cebe yupexaeHre ntunamu u3 benopyccuu
u Kazaxcrana onpa ass obecriedeHus esTeqbHOCTH 9TOrO Tpe-
TENCKOro Cy/a ClielyeT CYUTaTh TPETBUM CIIOCOOOM [OCTABKHU Tpe-
TENCKUX YCIIYT.

Kpome Toro, Hanpasnenue nuuamu u3 benopyccnu n Kasaxcrana
CBOMX COTPYHUKOB Ji/I1 paboThl B GOHIIE B 1eIX 00ecreueHus
[IeITEeNIbHOCTU 3TOTO TPETENCKOro cyaa Heodxoqumo OyneT pac-
CMaTpuBaTh B KAUeCTBE YETBEPTOrO Criocoba MoCTaBKU TPETEN-
CKUX YCITYT.

5.7. lMnamHocmb u Bo3Me30HOCMb KaK 0oNnonHUMesbHbIl
Kpumeputli HeobxodumMocmu Keanughuyuposamsp
BbilLIeyKa3aHHY 0essmesibHOCMb 8 Ka4ecimse UMEeHHO
Me>kK0yHapooHoli mop20s/iu mpemelicKumu ycay2amu

Cornacuo 1. 3 ct. ITATC «(b) ,ycayzu‘ skrouaiom o6y ycayey 6 io-
6om cexmope, 3a UCKNIOUEHUEM YCIly2, NOCMABISEMbLX NPU OCYU,eCm-
8/1EHUU PYHKYULL NpABUMENbCMEEHHOL 6]1aCMU;

(¢) ,ycnyea, nocmaenaemasn npu ocyujecmeieHuUU yHkyuii npa-
gume1bCMeeHHOIL 81acmu’ o3Hauaem a00yi0 yciyzy, Komopas no-
CMasnsemcs Ha HEKOMMEPHECKOL OCHOBE U HE HA YCI08UAX KOHKYPEH-
YUU C 0OHUM UIU HECKONLKUMU NOCMABUUKAMU YCTIY2».
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B xone nesrenpHocTH poHAa/TpeTteiickoro cyna TaMoxeHHOro co-
103a apOUTpaXkHbie COOPBI B3UMATHCS OyAyT, T.e. poH[ OyaeT moy-
4aTh OMpe/ie/IEHHYIO BBIPYUKY. ApOUTPBI TPETENCKOTO CY/ia 3a CBOIO
e TeNIbHOCTb MOy YaTh BO3HArPaskieHne Takske OyayT. OueBU/IHO,
YTO Ha3BaThb TAKYIO AESATEbHOCTb OCYLIECTBIISIEMOM HA HEKOMMEDP-
YeCKOM OCHOBE HUKAK HeJlb34l.

Kpowme Toro, nesrenbHocTh GOHAA U TPETENCKOTrO cyaa OyaeT mpo-
XOAWTD B YCJIOBUAX KOHKYPEHIMHU C APYTUMU OPraHn3altsaMu U Tpe-
TENCKUMU CyJaMU [TPU HUX: TOTPEOUTENN TPETEHCKUX YCIyT OyayT
BHIOMpATH CaMH, Ky/1a UM Jy4iiie 00paliarbCs.

Bce 3T0 ABNIgETCA NONOMHUTENBHBIMU OBOJAMU B T0OJIb3Y TOTO,
4TOObI CUUTATH U [IEATENBHOCTb POHIA, U IeSITENIBHOCTD apOUTPOB
TpeTeicKkoro cyaa TaMOoXXeHHOro Cor3a TOProBJIeH TPETENCKUMU
yCIyraMu.

Ho kak 6bITh C yupenuTtenssmu GOH/A, YIUTBIBaSI, YTO OHU YHUCTHIN
NI0XO[] OT [IesITeIbHOCTU TPETENCKOro Cy/ia MOTYT U He 1oy4yaThb?
Orer npocT: BTO u I'ATC He cBs3bIBalOT MeXAYHAPOAHYIO TOP-
TOBJIIO YCJIyTaMH C [I0JIyYeHUEeM YUCTOr0 JOX0/ia OT TOPrOBJIY Ta-
KOBBIMH, 711 HUX BaXHO MHOE — HaMepeHHe OKa3blBaTb YCJIy-
T'U B MEXJYHAPOJIHOM KOHTEKCTEe U CaMO MX OKa3aHUe (IIOIbITKa
TAaKOBOI'0) B YCJIOBUSIX KOHKYPEHLUU. A TO, UYTO 3TU HaMepeHue,
oKasaHue (MoMbITKa TAKOBOT0) MOT'YT OKa3aThCsl B KOHEYHOM CYe-
Te HeNnpUOBUTbHBIMU — TaK 3TO JIEJIO CyYas u pucka. He soruuHo
OTMEHATH M3-3a TAKOM MPEBPATHOCTU HEOOXOAMMOCTb KBaMUbU-
KallMy Jlake M OKa3aBLIelCsl MpOoBasbHOM MONBITKY B KaYeCTBe
TOProBJIY YCIYTaMU.

Tax uto yupenutenu GoHza, Jaxke €Cau OHM U He NoayyaT OT Jes-
TeJIbHOCTU TPETENCKOro CyJja KaKylo-TO BbIIOJY, BCE PaBHO AOJIK-

HbI CHUTATbCA OCYHMIECTBIAIOINMU MEXXAYHAPOAHYIO TOPrOBJIIO
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TPETENCKUMHU YCITyTaMH TIPU MOMOLIM COOTBETCTBYIOIIUX CIIOCO-
0OOB MOCTABKMU.

Cornamenue 2010 r. ICXOOUT U3 TEX K€ IPUHIIMIIOB.

5.8. Tpemelickuii cyd Tamo>keHHO20 COHO3a U BONPOC
06 ycnyzax, nocmagnsieMbix npu ocywecmsaneHuu
¢hyHKyuli npasumenbcmaeHHol saacmu

Kak y»xe rosopunocs, cornacHo ct. I TATC «ycnyra, nocrasnsemas
IIpY OCYIIECTBJIEHUY QyHKLMI IPaBUTE/TbCTBEHHOM BI1aCTH» O3Ha-
JaeT JII00YI0 YCIIyTy, KOTOpast MOCTaBIseTCs] HA HEKOMMEPYECKOH
OCHOBE U HE Ha YCJIOBUSX KOHKYPEHLMHU C OHUM UJIM HECKOJIbKH-
MU [IOCTABLIMKaMU YCIIYT.

B cBeTe aTUX MONOXKEHUI MOXKET MOKa3aThCsl BO3MOXXHBIM CJIe-
AYIOLINIT criocob u3bexaTb CJIOKHOCTEH, BBITEKAIOIMX U3 MPU-
MeHumocTu [ATC B kakoii-nubo CBSI3U C TpeTerckuM cynom Ta-
MO>XEHHOT'O CO03a B YKa3aHHbIX BbIlIe CUTyaLUsX (IPU yCIOBUH,
uto u Benopyccus, u Kazaxcran 6ynyt unenamu BTO): 00bsIBUTD
mo6YI0 IEATENPHOCTh B KAKOK-TUOO CBSA3U C TAKUM CYAOM YCITy-
raMu, IOCTaBJISIEMbIMU IPU OCYLIECTBIEHNN QYHKIUI IpaBUTEIb-
CTBEHHO BJIACTH.

OnHako Takoe 0ObsBIEHNE HEBO3MOXHO M0 JBYM MpUUMHAM. Bo-
TEPBBIX, /171 3TOr0 apOUTPakHbII COOP TAKOTO Cy/1a HY>KHO ObLIO Obl
clleniaTb HOMUHAJIbHBIM, YTO BPSIJ /I BO3MOKHO. BO-BTOPBIX, HYKHO
OBbLIIO ObI yCTPAHUTD KOHKYPEHIIUIO CO CTOPOHbI MHBIX apOUTPAsKHBIX
LIEHTPOB, CHeJaB o6paLueH1/1e B TaKOM TPETENCKUI CY o0Os13aTenb-
HBIM, YTO TaK)K€ HEBO3MOXKHO.

KpaﬁHe Ba)keH U UAEO0JOTMUYECKHUI MOMEHT: IIPpOCTO HEAOITYCTUMO
Aa’xe YIIOMHUHATb O TOM, UYTO TaKou CyA CBA3aH C OCYILIECTBJIEHNEM
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$yHKUMI TpaBUTEIbCTBEHHO BIACTH, BElb TOTZA JOBEpUE K HEMY
OyzeT moJOpBaHO U3HAYAJIBHO 1 O€CTIOBOPOTHO.

5.9. Bonpoc o pacnpocmpaxeHuu npagun BT0
u Coanawerus 2010 2. Ha ucnonHeHue
8 coomgsemcmayruwux 20cyoapcmsax peweHuli
mpemetickoz2o cyda TamMo)keHH020 colo3a

Kak nsBectHo, npaBo BTO, kak u Cornamenne 2010 r., npegocTasis-
IOT ONpe/ie/IeHHble BaXkKHble rapaHTUU MIOCTaBILMKaM YCIYT B XOJie
MeX1yHapOJHOI TOPrOB/IM TAKOBBIMU, B YaCTHOCTH, FApaHTUPYIOT
10 0011eMy paBuIy CBOOOAY MOCTABKH YCITYT.

B cBs1311 € 3TUM BCTAET BOIPOC: & HEJIb3s1 /I TAKKe TapaHTUN 00bs-
BUTb IPUMEHUMbIMHU TaK)Xe U K IPOLIeCCY IPUBEEHUS B UCTIOTHEHNE
apOMTpaXHbIX PELIIeHNIT/TTOIaur 3asIBIeH It 00 OTMEHe MOCIeHNX?

C mpoapOuTpakHbIX MO3UIUI 0OBIBUTH MPUMEHUMOCTb TAKOBBIX
KpaiiHe cobasuuTesnbHo. OqHAKO BCe e 3TO OblJIo Obl KpaiiHe
COMHUTEJIbHBIM.

Cornacno c1. XXVIII «Onpenenenus» ATC «(b) ,nocmasxa ycayzu“
8KII0Uaem npous3eoocmao, pacnpedesieHue, Mapkemutez, npooajicy
u docmasky ycayeu;». Kak BunHo, norpebienue ycayru (r.e. B pac-
CMaTPUBAEMOM CJTyyae MpOoLEeCC IPUBEIEHNUS B UCTIOTHEHNE apOu-
TPaXKHBIX pelleHu/pacCMOTPeHMe 3asBIeHuE 00 OTMEHe Mocie -
HUX) [10]] TaKOe ornpezeneHue He noanagaet. CnenoarenpHo, TATC
perympyeT TOJbKO MeXAYHapOJIHBIHM NpoLecc OKa3aHus YCyT,
HO He IPOLeCcC UX BHYTPUHALMOHAIBHOTO MOTpebaeHus. Mexay
TeM TpHBeeHre B UCIIOHEHNe apOUTPaXkHbIX pelleHnit/moaava
3asB/IeHNI 00 OTMeHe MOCIeHUX OCYIIECTBIISIOTCS HE MOCTaB-
IIMKaMU TPETEHCKUX YCIIYT, T.€. TAaKOBbIE CIeAyeT CUUTaTh NOTpe-
OneHueM pe3ynbTaToB 3TUX yeayr. [Ipy 3ToM Takoe notpebieHue
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MTOTOB OKa3aHMs TPETEHCKUX yCJIyT B COBDEMEHHOM MUPE BCEr-
7la OKa3blBaeTCs BHYTPUHALMOHAJIbHBIM IIPOLIECCOM, Ha KOTOPbIN
['ATC He pacnpocTpansieTcs.

[loaToMy, K co’xasieHuI0, Ollpefie/IeHHble Ba>KHble FapaHTUX IOCTaB-
IIMKaM yCJIyT B XOZle MeX1yHapOJHOI TOPrOBJIM TaKOBbIMU, ITPEI0-
crasnsieMble npaBoM BTO u Cornamenuem 2010 r., pacnpocTpaHUThb
Ha MPOLIECC MPUBENEHNS B UCIONHEHUE apOUTPaXkKHbIX peleHuit/
noavy 3asiBjeHNi 06 OTMEHe MOCIeAHUX HEBO3MOXKHO.

Takum o6pasom, TATC u Cornamrenvie 2010 . UMEIOT 3HAUEHUE IS
MIOCTABKH YCIIyTH, HO OTHIO/b HE [1J1S1 ee IOTPeOIEeHHUs: TO UITK HHOEe
peryaupoBaHue MOoCIeJHEro SIBJISIeTCs y)Ke IpeporaTuBoii BHYTPU-
Hal[MOHAJIHOTO IpaBa.

VMimeeT MecTo ompe/eneHHbIil GanaHc: OKasaHue yciayr — chepa
KOMIIETEHIIMM HaJHALIMOHAJIbHOT O IIpaBa MeX1yHapOIHO TOPTroB-
1y, a uHanpHOE MoTpebieHre ero UTOroB — chepa KOMIEeTeHIUH
BHYTPHUHALMOHAIbHOTO MTpaBa.

Kcrarty, BO3HMKaeT MHTEPECHbIM BOIPOC: JO/DKHO JIM COITIaIlaThCs
¢ TakuM noaxoaoM mpaso BTO ¢ Touku 3peHus fanekoro Oyayiie-
r0, YYUTHIBAs CTPEMJIEHNE ITOTO MIPABa K IKCMAaHCUK U BCe OOJIbIIIel
toTtanbHOCTU? KOHEUHO e, HET, T.e. poapOUTPasKHbII IYX JOIKEH
CTapaTbCs HAWTH CBOE YKPEIUIeHUE B TOM unciie Ha myTax npasa BTO.

5.10. Bonpoc o npagomepHoCcmu 3ako4eHusi Mexkdy
uneHamu TaMoXkeHHO20 CO3a Me>KOYHAPOOHO20
coanawieHusi 0 mpemetickoM cyde mako20 CoH3da
8 ceéeme npasa BTO

Cornacho cT. V «JkoHomunueckas unrerpaunsi» FATC «I. Hacmoawee
Coznawenue He npenamcmeyem HUKOMY U3 €20 YJIEHO8 Y4acmeosans

44



Mypanos A.W.

8 UJIU 3aKII04amp Kakoe-1ubo cozaauieHue, HanpasaeHHoe Ha aubepa-
JU3AYUI0 MOP206U YCAY2AMU MeNCOY CMOPOHAMU UL CPeOU CMOPOH
mMakozo co2/IaueHUs Npu yCA08UU, YMo Makoe CO2AAueHuUe:

(@) oxeambleaem cywecmseeHHoe uucao cekmopos™ (1) u

(b) He donyckaem OUCKpUMUHAYUU UNU YCMPAHSIEM 6 CyUu,eCmeeH-
Holl mepe 6csKyI0 JuckpumuHayuio 8 cmuicae cmamou XVII mexncoy
CMOpoHAMU UNU Cpedu HUX 8 CEKMOpax, 0X6ambl6aeMblX NOONYHKMOM
(@), nocpedcmeom:

(i) ycmpaHeHust cyuecmsyrousux OUCKpUMUHAUUOHHBIX Mep U/Uu

(ii) 3anpewjenus Ho8bIX unu 60.1ee QUCKPUMUHAYUOHHBIX Mep,

260 npu 6CMYNAEHUU 8 CUTY MAKO20 CO2NauieHUst, 1ubo 8 meueHue
Pas3ymHo20 nepuooa 8pemMeHuU, 3a UCKIIOUEHUEM Mep, PA3PEUlEHHbLX CO-
enacio cmamoam X1, XII XIV u XIV-6uc».

[lonsaTHo, uTO 3TH NpaBKa Ha benopyccuro u Kasaxcran He pacnpo-
crpanstoTcs: onu He uieHbl BTO u ve croponbl TATC. Ho pacnipocTpa-
Hsr0TCs 11 oHY Ha Poccuro kak unena BTO B cBete Cornamenus 2010 r.?

Ha Mo11 B3r71511, HECOMHEHHO PaclpoOCTPaHSOTCS: B 3TOU CT. V BUTHO
yeTkoe paznunuue mexnay «uneHamu BTO/TATC» u «cTopoHaMu Kako-
ro-nubo coralieHus, HarpaBaeHHOrO Ha TMOepan3alnio TOProBIIK
yCayramMy MexJ1y CTOpOHaMU WM CPeid CTOPOH TaKOro Corjauie-
HUs». OHM Mex 1y cOO0i TOUHO MOT'YT He coBIanath. [loaTomy atu
npasuia Ha Poccuio pacipocTpaHsoTCs.

Me>x 1y Tem npefnaraemblil B IPOEKTe KOHLENLNNA MeXAYHapO[-
HbI IOrOBOP O TpeTelcKoM cyzie TaMOXXEeHHOTO COK03a He SBJISIeTCS
TE€M, KOTOPBII «0X8aMbléaem Cyu,eCmeeHHoe YUca0 CeKmopoe» yCIyT.

BBuny atoro ero 3akitouerne coorBerctBoBaTb [ATC He Oyper.

OnHaKo SIB/II€TCS COBEPLIEHHO CAMOCTOSITEIbHBIM BOIIPOC O TOM, KTO
u3 unenoB BTO 3anHTepecyeTcs 3THM acrnekToM u 6yzeT Tpe6oBath

45



HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

NpU3HAHKWS TaKOro HecooTBeTCTBUA B pamKkax BTO? C ogHoii cTopo-
HbI, 3TOT CEKTOP TPETENUCKUX yCJIYT B paMKax TaMO>XeHHOro cor3a
¥ EMKOCTHU POCCUHCKOTO PbIHKA MOXET ObITh UHTEPECEH APYTHM UJIe-
HaMm BTO ¢ Touku 3peHuns ero cyTy, a C Apyroil — He OUeHb C TOUKU
3peHus ero o6bema B IEHE)KHOM BbIPaXKEHUH, BCE K€ OH He TaK Ce-
Pbe3€eH, KaK aHaJIOTUUHbIE PbIHKY, HanpuMep, B JIonnone nnu [lapuxe.

Ho necoorserctBue 'ATC nanuiio.

5.11. Ocobbie npusune2uu mpemelickozo cyoa
Tamo)xeHHO20 Cot03a B cBeme PoCculicko20
KOHCMUMYyYUuOHHO20 NPUHYUNA paseHcmasa:
B0NPOC 0 HapyweHUU npas dpyaux poccutickux nuy

Kak criieryer 13 mpoexTa KOHILEIWH, TpeTeicKkoMy cyny TaMoskeH-
HOTO COI03a MPEAINOaraeTcs NPeaoCTaBUTh PsiJi CEPbE3HBIX JIbTOT
Y IPEUMYIIECTB, 3aKPEIUIIEMbIX TIPU MOMOILIM 0COOOTO MEXyHa-
POZIHOTrO JIOroBOpa. ITO TAKUE JIbIOTHI U IPEUMYIIECTBA, KOTOPbI-
MU MHbIE POCCUICKHE MEXTYHAPOJHbIE KOMMEPYECKIE apOUTPau
He 0671aat0T U He OyAyT 06/1a1aTh 10 UEO0JIOTUU TPOEKTA:

— pacuMpeHre KOMIIETEHIMU 3TOTO Cy/a 3@ CUET OTKA3a OT Orpa-
HUYEHHOTO MOIX0/1a K apOUTpabeIbHOCTH CIIOPOB;

— YIPOIIEHHBIH TTOPSIIOK TPU3HAHMSI ¥ IPUBEIEHUS B UCIIOJTHE-
HUe pelleHuii 9TOro Cyaa Ha TEPPUTOPUM TOCyaapCTB-uieHoB Ta-
MOYXEHHOT'O COI03a;

— 0COOBII MOPAIOK MPUHYTUTETBHOTO UCIIOIHEHN ST 06eceyn-
TEJIbHBIX MEP, TIPUHATHIX ITUM CYIIOM (<Y cmopon cnopa 6ydem 803-
MONCHOCMb NPUHYOUMETILHOZ0 UCNONHEHUS 00eCnevumenbHblx mep,
NpuMeHeHHbIX ApOumpancHvim cyoom (y cmopoH cnopos, Komopbule
paccmampugaiomcst 8 UHbLX MeNc0yHapOOHbLX KOMMEPUECKUX apOu-
mpaxcax, maxkas 603moxncHocms omcymcemesyem)» (pasgen Il «Kon-
LENIUU CO3/IaHus TPETENUCKOro cyia B paMKax TaMOXXEeHHOTro
COI103a»)).
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B npoekTe Takue nbroTbl UMEHYIOTCS «KOHKYPEHMHbIM Npeumyuje-
CMeoM» TaKOro CyJa.

B cBs13u ¢ 9TMM BO3HMKAET BOMPOC: He OyaeT /1 MpefoCcTaBIeHne
TpeTeiickoMy cyny TaMO>XeHHOro cor03a TaKUX Cepbe3HbIX JIbIOT
Y TIPEMMYIIeCTB HapylleHeM KOHCTUTYLMOHHOIO MPUHIIUIIA pa-
BEHCTBA C TOUK! 3PEHUS FOPUANYECKOT0 CTaTyCa MHbIX POCCUICKUX
mu (cT. 19 Koncturyuuu PO:

«1. Bce pasHbt neped 3akoHOM U CYyOOM.

2. Tocyoapcmeo zapanmupyem pageHcmeo npas u cao600 uesn06exa
U 2panc0aHuHAa He3asucumo om noad, pacsl, HAYUOHANLHOCMU, S3bIKd,
NPOUCXONCOEHUS, UMYULECIMBEHHO20 U O0JIHCHOCIMHO20 NOJIONCEHUS], Me-
cma xcumenbcmea, OMHOWeHUS K pesuguu, yoexcoeHuil, npunadiexc-
HOCMU K 06ujecmeeHHbiM 00se0uHeHUsM, a makice Opy2ux 06cmos-
meibems. 3anpew,aromcs J06ble Gopmbl 02paHUteHUs NPas epancoan
N0 NPU3HAKAM COYUAJIbHOU, paAcosol, HAYUOHAILHOU, A3bIKOBOT UIU
PenUUO3HOL NPUHAONENCHOCTIU»)?

JlymaeTcs, uTO HUKaKO€ TaKoe HapyllIeHUe MeCTa UMETD He OyIeT.
[IpenocraBieHue IbroTbl OMHOMY JHIY (0COOEHHO C MIHOCTPAHHBIM
yqaCTI/IeM) HE MOXET ABI4dTbCA OFpaHI/I‘-IeHI/IeM HpaB MECTHOTO J1nlia
B CUTYallMH, KOTZIa OHO TIPeC/IeyeT e/ 3alUThl OCHOB KOHCTHU-
TYIUOHHOTO CTPOsl, HDABCTBEHHOCTH, 3[[0POBbSI, [IPAB U 3aKOHHbIX
MHTEPECOB APYTUX L, o6ecrneyeHust 000pOHbI CTpaHbI 1 He3omac-
HOCTM rocynapcTsa. JIMYHO MHE TPeCTaBIIAETCS, UTO PEJOCTaB-
nieHre TpeTeickoMy cyny TaMOKEHHOTO COi03a TAKUX CEPbE3HbIX
JIBTOT U MPEUMYILECTB 3TUM LIeJISIM OTBEYAsIO Obl (XOTsI 3TO 60JIb-
1151 ¥ CAMOCTOSITEJIbHAS CTI0)KHAs TEMA J1J1sl OTEJIbHOM JUCKYCCUM).

1 camo co60it, He MOXeT MIMEeTb MeCTa TYT 1 HapyLueHe IPUHIMIA Ha-
LIMOHAJIbHOTO PEXMMa C TOUKHM 3PEHHM S IOPULAUYECKOTrO CTaTyCa MHbIX
POCCHICKYIX JIUL[: COIJIACHO 9TOMY IIPUHLUITY JODKHO ObITb YpaBHU-
BaHME MHOCTPAHHBIX JIMLL (MJIM K€ POCCUICKUX JIUL C MHOCTPaHHBIM
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y4acTHeM) C MECTHBIMU POCCUICKUMHU JIUIIAMH,  OTHIOb He HA000POT.
[TpUHIMIT HALIMOHATIBHOTO PEeXUMa He MOXKET TPeOOBaTh, YTOObI ITpa-
Ba MECTHBIX pOCCHﬁCKHX JINL OpI/IeHTI/IpOBaJ'[I/ICb Ha npaBa I/IHOCTpaH-
11eB (1711 )K€ POCCUICKUX JIML C MYHOCTPAaHHBIM y4acTHeM). ITO 3azava
TMPUHIINIIA PABEHCTBA, a OH, KaK ObI/I0 MOKA3aHO BbILIIE, HE HAPYIIAETCS.

[To obuiemMy mpaBuy 3aKOH MOXET MPEIOCTABISATh OOJIbIIe TPaB
WHOCTPAHHbIM JIMI[AM (MJIH K€ POCCUHCKUM JIMI[AM C MHOCTPAHHBIM
yJacTyieM, B IaHHOM cJiydyae ¢ 6el0pyCcCKUM 1 Ka3aXCTaHCKUM), He-
KEJI MECTHBIM, €CJIM 3TO ONPABJAHHO B CBETE LIeJIeli 3al[UThl OCHOB
KOHCTUTYIIMOHHOTO CTPOSI, HDABCTBEHHOCTH, 3[[0POBbS, IIPAB U 3aKOH-
HBIX MHTEPECOB IPYTUX /UL, 00ecredeHust 000POHBI CTPAHBI 1 Oe3-
OMAacHOCTH rOCYIapCTBa. B maHHOM clyuae 9T0 B LIeI0M ONpaBIaHHOo.

A 10py4ecKM 0600CHOBaHKEM TAKOTO MIOAX0/1a KOCBEHHO CITYXKUT
4. 3 ct. 62 Koncruryuuu PO: HocmparHble epancoane u auya 6e3
epaxncdarncmesa nonwv3yromes 6 Poccutickoii @edepayuu npasamu u vecym
o6s3anHocmu HapasHe ¢ epaxcdarnamu Poccutickoii @edepayuu, kpome
cJ1yuaes, ycmaHoBAeHHbLX PedepanbHbLM 3aKOHOM UNU MeNCOYHAPOOHbIM
dozosopom Pocculickoti Pedepayuu». ITO KOHCTUTYLXOHHOE MOJIOXe-
HYe He 3aIpelaeT HajieJIeHre NHOCTPAHHBIX JIULL (M1 Ke POCCHIA-
CKUX JIUL] C MYHOCTPAHHBIM y4acTHEM) JONOTHUTE IbHBIMY TpaBaMu,
a cKopee IpeArnosaraeT BO3MOXKHOCTb Ha/ieJIeHHSI UX TAaKOBbIMHL.

A BTO Bcerga TOnbKO pajia TeM NOAX0aM rOCyAapCTB, KOTOpbIE
BeJlyT K IPeIOCTaBAEHUIO MHOCTPaHHbIM JINLaM (UJ11 k€ MECTHbIM
JIULaM C I/IHOCTpaHHbIM yLIaCTI/IeM) 6OJ'IbLLII/IX npaB, HEe>XeJIN Y1UCTO
mecTHbIM muuam. 3agaya BTO — 3amura MHOCTpaHLEB OT pUBUJIE-
Uit 1711 MECTHBIX JIUIL 1 06ecreveHre Bce OOBIINX TPaB /s [ep-
BbIX, HO OTHIO/Ib HE HA0OOPOT.

OpHaKo COBEpLIEHHO CaMOCTOSITE/IbHBIM SIBJISIETCS] BOIIPOC O MOJIH-
TUYECKOM U 9KOHOMUUECKOIA 11e71eCO00Pa3HOCTH TIPeIOCTaBIEHN ST

48



Mypanos A.W.

TaKMX JIbTOT U TPEUMYLIEeCTB UMEHHO TpeTeiickomy cyany TamoxeH-
HOTO CO03a, a He MHOMY apOUTpaskHOMY LieHTpy B Poccun.

5.12. Ocobbie npusunezuu mpemelickozo cyoa
TamoxkeHH020 C€0t03a B CBeme npuHyUNa
HaYUOHaNIbHO20 pexxuma: sonpoc 0b obecneyeHuu
npas opyaux UHOCMPAHHbIX Uy

OnHako cKa3aHHOE B IIpeblAyILIeM IYHKTe He UCKIIoYaeT pacCcMo-
TPEHMS BOIIPOCa O PUHIMIE HALMOHAJIbHOTO PEeXXMMa C TOUKH 3pe-
HUs1 00O€ecIeveHus paB y)ke He pOCCUICKMX, a UMEHHO JPYTHX UHO-
CTPAHHbIX JIWII.

Cornacho cT. XVII «<Hannonanbubiii pexxum» [ATC «I. B cekmopax,
codeprcaujuxcs 6 ezo Ilepeue, u Ha yca08UAX U MpebOBAHUSX, 02080-
PEHHbLX 8 HEM, KancOblil uneH npedocmasisiem ycay2am U nocmasuju-
Kam ycaye 106020 0py2o2o uneHa 8 OMHOWEHUU 8CeX Mep, 3ampazuea-
JOUUX NOCMABKY YC1ye, PENCUM, HE MeHee 0J1az0npUusmHblil, uem mom,
KOmopeiii OH npedocmasJisiem aHaa02u4HbLM OMeUeCMeeHHbLM YCIy2am
unu nocmaswyuxam ycaye.* (10)

2. Ynen moxcem 6binoaHums mpebosaus myHkra 1 nymem npedo-
CMAseHUA YCY2aM U NOCMABWUKAM YCIYe 100020 0py2020 4aeHa AUO0
popmanvHo makozo xce pexcuma, uu PopmanbHo OMAULHOZ0 PENCUMA
N0 OMHOWEHUIO K MOMY, KAKOU OH npedocmagisiem c8oum coOCmeeH-
HbIM AHAJIO2UYHBIM YCIIY2AM UL NOCMABUUKAM YCILY2.

3. @opmanbHo makoli xce UIU GOpMAIbHO OMAUUHbLLL PENCUM CHU-
maemcs meHee 61a20NPUSIMHbLM, €CIU OH MeHSIeM YCA08US KOHKYPEH-
YUU 8 N0b3y YC1y2 UL NOCMABULUKO8 YCIy2 IMO20 UJIEeHd, N0 CPABHe-
HUIO C QHATIOZUYHBLMU YCIY2AMU UNU NOCMABWUKAMU YCIly2 N100020
0py2020 uneHa».

@oHp, Npu KOTOPOM IIJIaHUPYeTCsl co3/aThb TpeTeiickuii cyn Ta-
MOYXEHHOTO CO103a, Oy/IeT IBJSATHCS OT€YECTBEHHBIM MMOCTABII[H-

KOM TPETEeNCKUX YCIYT KaK C TOYKU 3peHus npasa Poccun, Tak
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1 ¢ Touku 3peHud npasa BTO unu sxe TamokeHHOro coro3a (CMm.
BbILLIE II. 5.1).

[lonoxeHus MeXxlyHapOJHOTO I0rOBOPA O TAKOM CYZie CTaHyT ya-
CTBIO HAaLlMOHAJIbHOTO NpaBa Poccuy, T.e. 4acTbiO HALMOHA/IBHOTO
pe>kriMa B TOM €ro BU/I, B KAKOM OH [I0JIKEH ObITh TPUMEHUM K UHO-
CTpaHHBIM JIULAM.

Bornee Toro, B dlepeune cnenuduueckux ods3arenbcTs Poccuiickoit
®enepauuu no ycayram» Poccus npu Berymienuu B BTO cnenana
TOJIbKO JIBE CEKTOpasbHbIe (T.€. Kacawlecs] KOHKPEeTHbIX BUIOB
YCyT) OTOBOPKU B OTHOLIEHNH TPETENUCKUX YCIIYT: (2) OHA OCTaBU-
71a 3a co00¥i MPaBo PEryInpoBaTh 0 CBOEMY YCMOTPEHUIO [ESTEb-
HOCTb TPYJOBOTrO apOUTpPaxa, T.e. C UCKJIIOUEHUEM JIEMCTBUS TIPUH-
1MIa HalroHasabHoro peskuma o [ATC; (6) ona ocTaBuia 3a co60ii
NpaBO PeryJaupoBaTh O CBOEMY YCMOTPEHMUIO OKa3aHUe TPeTel-
CKUX YCTIYT TI0 YeTBEPTOMY CIIOCOOY MOCTABKU (CM. BBILLIE), T.€. C UC-
KJIIOUEHMEM [IeMCTBYS IPUHLIUIIA HALIMOHAIbHOTO pexxuma 1o ATC.

/13 cka3aHHOro BO3HUKAET CJIEYIOIIUI MHTEPECHDIN BOIIPOC: KOJIb
ckopo Poccus Hapenuna poHz Kak CBOEro NocTaBIIMKa TPETEHCKUX
yCIyr 0coObIMU PUBUIIETUSIMU, TO Pa3Be [pPyrue MHOCTPAHHbIE
JIMLIA, XKeJIaoLye IOCTaB/IsATh TPETEMCKUE YCIIYTH, He BIIpaBe, OCHO-
BbIBasich Ha CT. XVII «<Haunonanpubiii pexxum» F'ATC, npeTengoBaTth
Ha co3faHue B Poccum taxkxe poHza C MONyYEHUEM UM TaKUX Xe
NpUBMIIETUH 114 ero fesTenbHocTU? Ckopee BIpase.

Camo co06oit pagymeercs, uTo U TyT 6e3 0OpalleHns K IPUHIKITY
paBEHCTBA TaK)Xe He 0OOUTHCH, B TOM CMBICJIE, YTO MOXKHO Y TBEPIK-
J1aTh, YTO MHOCTPAHHbIE JIULA, KeJIAIOLIKE TOCTABJIATh TPETENCKUE
ycayru, OyayT BIpaBe MpeTeH/0BaTh Ha MOJyYeHre CO31aBaeMbIM
uM B Poccuu MIOM Takux e MPUBUIIErUH, YTO U Y GOHIA, NHUIIb
pu COOIOIEHNY TPEX YCIOBUIL:
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— UX IOPUINYECKUIT CTaTyC OyIeT paBHO3HAUEH CTATyCy yupe-
nuteneii GoHMa;

— OHM HaMepeHbI IOCTaBJSTb TAK)XXe TPETeCKUe YCIyTy;

— cO3/1aBaeMO€e MU JIMIIO TaKKe JOJKHO ObITh GOH/IOM.

B camom pnene, ct. XVII «Haumonanbubiii pexxum» I'ATC BbiaBuraer
TpebGOBaHNEe aHAJIOTMYHOCTH MOCTABIIUKOB U YCIIYT, IBJISIOLIUICS
VHOM MIIOCTAChIO IPUHLIUIIA PABEHCTBA.

Ho no kakoii ctenenu Takas aHaJIOTMYHOCTD [IO/KHA UMETb MECTO?
[lo abCcomMOTHO MOHOI U 3epKabHOI? JlyMaeTcs, 4TO OHa TaKOBO
OBITb HE MOXET ¥ YTO IUIaHKA TPeOOBAHUIT K 3TUM MHOCTPAHHBIM
JMIaM MOXKET ObITh ONyILleHa MOHMXe (B TOM YMCJIe HUXXe KpUTe-
pUsI CXOXKECTH [0 CTENEHU CMELIEeHUs], Be/lb Ha IIPAKTUKE U €ro CO-
O/TI0IeHNsI MTHOCTPAHHBIM JIML[OM 100UThCst HEempocTo). OCHOBaHU-
€M J17Isl TAKOTO BBIBOJIA SIBJISIIOTCS COOOpakeH!st O COPa3MEPHOCTH
¥ cO6anaHCMpPOBAaHHOCTH TPeOOBaHUIA, TPUHLIUIT HEAUCKPUMUHALIUH
u BoITeKawomas u3 1. 3 cT. XVII «Haunonanpheiii pexxnm» FATC He-
NOIYCTUMOCTb MEHSATD YCI0BUSI KOHKYPEHLMH B M0JIb3y MECTHBIX
MOCTaBLIMKOB.

Kak 6bl TO HU ObIJI0, HO JJaKe ¥ TIPU BBICOKOM IMJIaHKe TpeOOBaHUs
aHaJIOTMYHOCTH MPEOJIONIETh €€ MOXHO, HaBepHoe. [Ipu xenaHuu
1 06€eCIeueHHOCTH CPEICTBAMU, KOHEUHO.

Tak 4TO npy HAIMYMU STHX IBYX MOMEHTOB COOTBETCTBYIOIIKE HHO-
CTpaHHbIe InLa (MU co3laHHOe MU B Poccun iopuinyeckoe nuiio)
BIIOJIHE MOTJIM Obl IPETEH/I0BATH HA TO, YTO UM JIOJKHBI OBITD TIpe-
NOCTaBJIEHBI TE K€ CaMble IPUBUJIETUH, YTO U T€, YTO AaHbl QOHY,
IIpY KOTOPOM CO371aH TPETENCKUI cyl TaMO>XXeHHOr 0 CO3a.

HpI/I 9TOMTO 06CTOHTeHbCTBO, YTO 3TOMY (l)OHI[y TaKWe [IpUBUJIETUN ITPE-
JOCTaBJIEHbI HE HALIMOHAJ/IbHBIM 3aKOHOM, a 0CO0BIM MEXAYHapOAHbIM
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JIOTOBOPOM, HUKAKOT'0 3HAUEHH S HE UMEET, Be/Ib TOC/eAHNE OyieT ua-
CTBIO POCCHUICKOTO TpaBa. B cBeTe TOIbKO 4TO pacCMOTPEHHOM Mpo-
O/eMaTUKY BaKHO MHOE: KAKOB IO COIEPIKAHUIO PEXKUM JIEATETBHO-
CTU MECTHOT0, pOCCUICKOTr0, MOCTABLIMKA TPETENCKUX YCIYT, a He TO,
KaK1M HOPMaTHBHBIM aKTOM 3TO COJiep>KaHKe yCTaHaBIMBaeTCsl.

Takum 06pa3om, mocTaBinuKam Tpeteiickux yeayr us [aprka (ICC),
Jlonpona (LCIA) u CTokronbma OTKpBIBAlOTCS, Ha NE€PBBIii B3IJIA],
MPOCTO OseCTsIIIKe MePCIEKTUBbI HA POCCUIICKOM PBIHKE: TIPOEKT
KOHLIEMLIMU 10 CYTH NPUITIallaeT uX K YCUJIEHNIO aKTUBHOCTHU B Poc-
CUU, K CO3[JaHUIO KOMMEpUECKUX IPUCYTCTBUI U TPETEICKUX CYJ0B
TIpY HUX C IPETEeH3Kef Ha 0COObIE TbrOTHI U TPEUMYIIIECTBA, HA KOTO-
pble MECTHbIE POCCUICKUE TPETEHCKUE CYbl IPETEHA0BATh HE MO-
ryT. Tak 4TO poCcCHIICKMM NOCTaBILKUKAM YCJIYT [10 MEX1YHAapPOAHO-
My KOMMEpPUYECKOMY apOUTParky MpH >KeTaHUU TPOEKT KOHIIEI[UK
B cBeTe npaBa BTO MoxHO TpakTOBaTh Kak A1MK [laH10pbl, @ MHO-
CTPaAHHBIM MMOCTABIMKAM TAKUX YCIYT — KaK pOr U300MIH.

Ho e Bce Tak poCTO: HY)XHO BCIOMHUTb O TOPU30HTaIbHOM OTOBOPKE
B lepeune crenudpuueckux ods3arenpcts Poceuiickoit Gepepanun
IO yCJIyram», CAe/IaHHOM py BCTyneHnu B BTO B oTHOmeHuu co3na-
HUS Y pETYIMPOBAHUS IS TEIbHOCTA HEKOMMEPYECKUX OpraHn3aLiyii:
Poccuto nipu onpeieeHHbIX YCIOBUSX MOXXHO CYMTATh UMEIOLLEN IIPaBO
IIpY IOMOLIM 3aKOHA 3alIPETUTh MHOCTPaHLIaM CO3/laH1e TaKUX Opra-
HU3ALMI 1711 0Ka3aHUS TPETENCKUX YCITYT, C COOMIOIEHUEM MPUHIUITA
HeJJMCKPUMUHALUM, KOHEYHO (CM. BbIIIE I1. 5.2). ITa TOPU30HTA/IbHAS
OrOBOpPKa YIOMSHYTbIH A1UK [ [aH0pbI MOXET 3aKpbITh. Tak 4TO MHO-
CTPaHHBIM IOCTABILMKAM YCJIyT [0 MEXYHAPOLHOMY KOMMEPUECKOMY
apOMTpaxy HaJI0 YCIIeBATh 10 IPUHATHUS TAKOTO 3aKOHA.

B cBete Cornawenus 2010 r. aHasOrM4HbIN 3a0peT 4151 APYTUX JIULL
u3 Benopyccuu unu Kazaxcrana BBezieH ObITh He MOXKET (CM. BbIIIIE

1. 5.3). OnHako Bpsif 1 Ha MX TEPPUTOPUU HAAYTCS OCTABLMKU
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yCIyT, XeJarliye co3iaTh B Poccun KoMMepyeckoe puCyTCTBHE
IIJ1sl OKa3aHWsl TPEeTEeNCKUX YCIIYT, aHAJIOTMYHBIX YCTyTaM MPOeKTH-
pyeMbix ¢poH/Ia/TPEeTEeNHCKOro cyaa.

5.13. Ocobwbie npusunezuu mpemeticko2o cyoa
TamMo)keHH020 COI03a 8 CBeme NPUHYUNG pexxuma
Haubonblezo bnazonpuamMcmBoB8aHUA: Bonpoc
06 obecneyeHuu npas Apyaux UHOCMPAHHbIX UL

Cornacho cr. Il «PesxuM HaubosbIero 6aronpusaTcTBoBanus» TATC
«I. BommuoweHuu 11060ti mepbl, oxeamvieaemoli Hacmoawum Cozaauie-
HUueM, Kaxncovlii YneH HemedneHHO u, 6e3yCI08HO, Npedocmagsem ycay-
2aM U nOCMaswukam ycye 106020 0py2020 uieHa pejcum, He MeHee
61a20npusMHblil, uem mom, Komopwlii oH npedocmasasem 01 AHAI0-
2UYHBLX YCIIy2 UIU NOCMABU4UKOS YCLy2 10001 Opy20ii CMpaHsL.

2. Ynen moxcem coxpanums mepy, HECOBMECMUMYHO C NyHKMOM 1, npu
YC08UU, MO MAKAA MEPA 6HECEHA 6 NEPEHeHb U3BAMULL U omeeuaem
ycaosuam [Ipunoxcenus no udsamuam u3 cmamou I1.

3. lonoxcenus Hacmoswezo Coznawierus He mozym 6bimb UCMOKO8A-
Hbl KaK npensimcmayioujue 1000My uieHy 0asams uau npedocmasasims
npeumyu,ecmea 8 OMHOWEHUU COnpede/ibHblX CMpaH 6 yeasx obnezue-
HUS 8 Npedenax npuzpaHuuHbIX meppumoputi 00MeHa yciyeamu, Komo-
pble U npoussoosmcs u nompedasomes 8 pamkax makux meppumopuii».

Kak BunHO, B 3T0O#1 cTtaTbe npenocrasneHue PHB cBsa3biBaeTcs
He C TeM, YTO KaKON-TO OaronpusTHBIN PEXXUM O/KEH MPEIO-
CTaBAAThCA MMeHHO jauiaM u3 uieHa BTO, a ¢ TeM, 4ToO OH MOXeT
MPeOCTaBIAThCSI KOMY YTOAHO, TOCTABIUKAM YCIYT JIF000H apy-
rOH CTpaHbl, IpUYeM I10CJIe ITOrO Ha TaKOH ke PeXXUM MOTYT Ipe-
TeHnoBaTh U MHbIe yjieHbl BTO.

BBuny atoro B cBeTe PHB npefocraBieHye 61aronpusiTHOrO pexu-
Ma HewsieHy BTO nomxHOo Biieub ero npenocrasnenue uneny BTO,
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uTo Oosee ueM padyMHO B KOHTeKcTe npaBa BTO u ero uerneit. Cra-
HOBCb unieHoM BTO, cTpaHa He [o/1)kHa UrpaTh Ha pa3UuMsIX MeX-
ny unenamu 1 Heunenamu BTO, a nomxHa npuaepXuBaTbCs ICHOR
1 Y€ TKOM MOMUTUKHU: IPEI0CTABIEHIE KOMYObI TO HY ObIJIO IbTOTBI,
naxe u HeusneHy BTO, aBTomaTuueckn JOXKHO BJieUb ee pacipo-
cTpaHeHue Ha gpyrux wieHos BTO.

B cBeTe npoekra KOHLENIUU CHO BUIHO, YTO ULaM u3 benopyc-
cuu u KazaxcraHna npeocTaBiieH OnpeieeHHblii 01aronpusITHbI
PEXUM B OTHOILLIEHMY TOPrOBJIM TPETENCKUMMU YCITyTaMU ITPU IIOMO-
M co3aHus poHMA C BaXXHBIMU IPUBUJIETUSIMU.

BBuy 3TOro MOXXHO 3a7aThCsl BOIPOCOM: @ pa3Be MOCTaBIINK Tpe-
TeMCKUX yCyT u3 moboro apyroro uneHa BTO B cBeTe BbIIIEU3TIO-
KEHHOTO He BIIpaBe NpeTeH0BaTh Ha co3faHue B Poccun takske
doHza ¢ momyyeHueM UM TaKMX K€ TIPUBUJIETHIA JIS1 ero iesiTeb-
HocTtu? CKopee Brpase.

Baxxno ormertuts, uto Poccus npu Berynnenuun B BTO B «Cnincke
uzbatuit u3 Crarsu I (PHB)» He oroBopuia 3a co6oii mpaBo camo-
CTOSITEJIBHO pelaTh BOIPOC O TOM, @ HE OTPaHUYUTD JIM [TpaBa MHO-
CTPaHHBIX JIML] B CEKTOPE TPETENCKUX YCIyT. A pa3 OHa 3TO He Oro-
BOpUJIA, TO OTPaHNYMBATh TaKUeE IpaBa OHA He BIIpaBe: BCE TO, 4YTO
IIPOEKT KOHLENUMU NpejaraeT gaTh muam us bemopyccun u Ka-
3axcraHa, Poccuto B cuny PHB BriosiHe MO>XHO cuuTaTh 00513aHHOI
fiaBaTh 1 Muam u3 apyrux wieHo BTO. Camo co6oii, ¢ yueToMm yixe
OIIMCAHHBIX BbIIIE€ HIOAHCOB O INPUHIIUIIE paBEHCTBA, Tpe6OBaHI/I${
aHaJIOTUYHOCTHU U T.[.

B cBete aToro nocrasmukam tpeteiickux ycayr us [lapuxa (ICC),
Jlongona (LCIA) u CTokronbma OTKpPbIBAIOTCS IONOTHUTE/bHbIE
NepCNeKTUBbl Ha pOCCUICKOM pbiHKe. Ak [lannops! (cM. npenbl-
Ay1LIni pasnen), KOTopslii B cBeTe obs3atenbcts Poccun nepen BTO
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MOJeT ObITh KaK OTKPBIT, TaK U 3aKkpbIT, PHB MoxxeT pacnaxHyTb
OKOHYATEJIbHO.

Jpyroit CoBepLIEHHO CaMOCTOATE/IbHbII BOIIPOC: @ MHTEPECHO JIU
TaKMM MHOCTPAHHBIM TIOCTABILIMKaM NogoOHoe ycunenue? Jlaneko
He QaKT.

5.14. Ocobbie npusunezuu mpemeticko2o cyoa
TamorxeHHo20 coro3a 8 ceaeme KovseHyuu O0H
0 NPU3HAHUU U npuBedeHuU 8 UCNOoHeHUe
UHOCMPAHHBIX ApOUMPKHbIX peLieHul
(Hbto-Nopk, 10 uroHs 1958 2.)

CornacHo cr. lll aToit Kouseniuu «K npusnanuro u npugedenuro 8 uc-
noJiHeHue apoumpajicHuLX pewleHutl, K KomopbLm NpUMeHAemcs Hacmo-
awasn Koneenyus, He 0019cHbL NPUMEHSAMbCA CYUyecmeeHHo boiee 00-
pemeHumebHbLe yCA08Us UNU O0Jlee BblCOKUE NOULIUHbL UL COOPbL, UeM
me, KOomopble Cyu,ecmeyom 0151 NPUSHAHUS U NPUSEOEHUS 8 UCNOJIHEHUE
6HYMPEHHUX peuleHULl».

[Ipepiaraembie B POEKTE KOHLEMIIUY [OJI0XKEHMST MEXK Ty HAPOIHOTO
JIOrOBOPA 3TO YCJIOBUE HE HAPYIIAKOT: YCJIOBU S TIPU3HAHWSI UITH TTPU-
BeJIEHUS B UCTIOJIHEHHE apOUTPaXKHBIX PEIEHUIT HA OCHOBAHUU Ta-
KOTO IOrOBOPA, K KOTOPbIM OJIHOBPEMEHHO OY/IET IIPUMEHSThCS 3Ta
Kongewiusg, He OynyT 6071e€ 0OpeMeHUTETbHBIMU, YEM T€, KOTOPbIE
CYLIECTBYIOT [/ TPU3HAHUSA U IPUBEJIEHVS B UCTIOJIHEHVE BHY TPEH-
HuX pelenuil. Hanpotus, onu 6ynyT naxe 6osee 671aronpusiTHbIMu!

Hanee, cornacho ct. VII Konsenuuu «l. [locmanosienus nacmosaujet
Koneenyuu ne 3ampazuearom delicmeumenbHOCMU MHO20CMOPOHHUX
UU 08YCMOPOHHUX COZNAUIEHUTI 8 OMHOWEHUU NPUSHAHUS U NPUBEOEHUS
8 UCNOJIHEHUEe apOumMpaxcHuLX peueHull, 3akuoueHHvix JJozosapusaro-
wumucs focydapcmeamu, u He IUUAIOM HUKAKYIO 3AUHMEPECOBAHHYIO
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CMOPOHY NPasa 80cN0.1b308amMsCs NHOOLIM APOUMPANCHBIM PeULEHUEM
8 mom nopsioke u 8 mex npedesiax, Komopbie 00NycKarvmMcs 3aKOHOM UU
MeNCOYHAPOOHbIMU 002080PAMU CPAHbL, 20€ UCNPAWLUBAEMCS. NPUBHA-
HUe U npusederue 8 UCNOJIHEHUE MAKO20 apOUMpaNcHo20 peueHus».

Kak BUJIHO, ¥ 9TO 10J10)KEHNE BCSTYECKU OAACP>KMBAET UAEIO B IIPO-
€KTe KOHLENIIMU O IbIF'OTHOM NOpPSIAKE UCIOHEHNs pelleHnii Tpe-
Telickoro cyna TaMo)xeHHOro cor3a (C y4eToM CKa3aHHOrO Bbllle
I10 IOBOAY ITpaB MHOCTPAHHbIX JIMI] B CBETE IIPUHIMIIA HALlMOHAJIb-
Horo pexxuma u PHD).

5.15. [lpasa MKAC u MAK 8 caeme npoekma koHyenyuu
U BCe20 BblillIeu3/10)KeHHO020

Ecniu nepeHecTy Bee BbillleCKA3aHHOE B IIPAKTUUYECKYIO IIOCKOCTb,
to okaxetcs, yto TIIT PO/MKAC u MAK nipu TIIIT PO we cmoryT
MpeTeHI0BaTh BHYTpK Poccun B cBeTe poCcCHIICKOro mpaBa/mpasa
BTO/unu e Cornautenust 2010 r. Ha TOT ke 0coOblii 61arompUsT-
HBII1 pe)XMM B OTHOLLIEHUH CBO€}1 KOMIIETEHLIMH/TIOPSI/IKA UCTIOHE-
HUs1 00€CTIeUnTEeIbHBIX MEP/TIOPSIIKA UCIIOTHEHUS apOUTPaXKHBIX
peleHuii, yTo OyaeT yCTaHOBJIEH [Isl TPETENCKOro cyaa TaMosKeH-
HOTO CO03a ¥ €ro akToB. [[puHuuN paBeHcTBa B cBeTe KOHCTHTY-
unu Poccnu B JaHHOM Clyyae HapylIieH, CKopee BCero, He OyeT: 3a-
KOHOJaTeslb BIpaBe Mo o0iemMy MpaBuIy HaIeTUTh MHOCTPAHHbIX
nuL (POCCUHCKHUX JTUL C MHOCTPAHHBIM y4yacTreM) OOIbIINMH Ipa-
BaMH, HEXEJIM POCCUICKUX JHLL. VICK/TIOueH s 5ke 13 TaKOro 00111ero
InpaBujia MOTYT 6bITb B paCCManHBaeMOﬁ CuTyanuuy NpuMeEHNMBbI,
HO [PY HAJTMYMY ONPE/IE/IEHHBIX YCIIOBHIA.

Hanee, TIIT PO/MKAC u MAK nipu TIIIT PO GynyT siBnstbes aus Be-
nopyccun v Kazaxcrtana mocTaBIiuKaMy YCIyT, KOTOPIM HEOOXO1-
MO o0ecreunTb HalMOHAbHbINM pesxuM B cBeTe Cornamtenus 2010 .
(xonb ckopo benopyccus u Kasaxcran unenamu BTO He gBnsioTcs).
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Cornacno Cornawennto 2010 r. mpy NPpUHATUU MEXJYHAPOAHOTO J10-
roBopa o TpeTeickoM cye TaMoXeHHOro cor3a npaBuja o CTaTyce
TaKOro cyza 1 00 UCIIONHEHNH €ro aKTOB CTAHYT BHYTPEHHUM pe-
rynupoBanueM benopyccun u KaszaxcraHa, T.e. BOUAYT B COCTaB MO-
TIOKEHUH, ONpee/IoNX HallMOHaIbHbIM PEXMM B TAKUX CTPaHaX.
Bonee Toro, HUKakux OroBOPOK 0 BO3MOXXHOCTY OTPaHUYEHNI TaKO-
ro peXMMa B OTHOLIEHWH TPETENCKUX YCYT HU OJIHA U3 3TUX CTPaH
He c7ieJiaja, X0Ts U MOIJIa TP [OMOIIU YKa3aHus B puioxenuu [V
K Cornmamennto 2010 r. Ha BO3MO>XXHOCTb BBEJIEHUS TAKMX OrpaHuye-
Hull («[lepeyeHb coOxpaHsIeMbIX CTOPOHAMM OTPaHUYEHUIi B OTHOLLIE-
HUU YUPEXJEHNS, AeITeIbHOCTHU (OTOBOPKH IO CTaThe 3, OrpaHuye-
HUA 10 cTaTbsM 4 1 5 Cornalenus 0 TOpPropje ycayraMmy M KanuTa-
TIOBJIOXKEHU X B TOCyapCTBax-ujaeHax ENMHOro SKOHOMHUYECKOro
IPOCTPaHCTBa»).

M 3TOT MOMEHT TYT Xe clie/1aeT IPaBOMEPHBIM XOTs Obl TOCTAHOBKY
Boripoca co ctopoHb! TIITTPO/MKAC u MAK ripu TIIIT PO o Tom, uto
B UX OTHouleHuu U B oTHoeHuu aktoB MKAC u MAK nipu TIIIT PO
Ha TeppuTtopuu benopyccnn unu Kazaxcrana JO/KeH IPUMEHSTbCS
TOT K€ CaMbli1 peXUM, UTO ¥ B OTHOILIEHUU TpeTeicKoro cyna Tamo-
YKEHHOT'0O COI03a U ero aKTOB Ha TOM k€ CaMOH TepPUTOPUM.

B camowm fiene, ecnu npuHsATHAE MEXAYHAPOJHOIO IOTOBOpaA O Tpe-
TelCKOM cyze TaMOo)XeHHOro coro3a Co3acT Olpefie/IeHHble BO3-
MOYXHOCTU Ha TeppuTopuu Poccru s mOCTaBIIMKOB TPEeTEeMCKUX
ycayr u3 [apuxa (ICC), Jlonnona (LCIA) u Ctokronbma, TO moue-
My Obl HE YBUZIETH B 3TOM aHaJOrM4YHble BO3MOXHOCTHU 171t MKAC
1 MAK nipu TIIIT P® Ha TeppuTopuy rocyapcTs-uieHoB TaMOXXeH-
HOTrO C0103a?

Bripouem, 11151 TOro 4TOOBI MTOJTHOILEHHO ¥ BEPHO OTBETUTH HA TAKOM
BOIIPOC, HY>KHO 3HaTb B Ujease B pacCMaTpUBaeMOM OTHOLUEHUU

ewe u npaso benopyccun n Kazaxcrana. [1o aToit npuuuHe aBTOp
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OrpaHUYMBAETCA TOJIbKO MMOCTAaHOBKOM YKa3aHHOT'0 BOIIpOCa, HO HE
IMTOMCKOM OTBETA Ha HETO.

A Befib eCTb ellje CIOXKHBIN BOMPOC 110 MOBOAY 0OecrievyeHus mpas
poccuiickoro yupenurtens GoHa, Tpyu KOTOPOM OyIeT AeiCTBOBATh
TpeTerckui cyn TamoxxeHHOro co103a, B benopyccum n B Kaszaxcrane
B cdepe TpeTeiickoro pazbuparenbCTBa B CBETE MPUHIIMIIA HALIMO-
HaJIbHOTO peXKMMa B 3THX CTpaHax. PaBHbIM 06pa3oM aHaIOrMYHbIi
BOIPOC MOXKET BCTABATh U B OTHOLIEHUH POCCUNCKUX apOUTPOB Kak
MOCTaBLIMKOB TPETEHCKUX YCIIYT.

Kpome Toro, Bce 3T1 BOIPOCHI HY>KHO ellle pacCMaTpUBaTh yepes
MpU3MYy NPUHIKIA PABEHCTBA: JaXKe eC/i CHavyasia v MPU3HATD He-
o6xonumocts Hafenenus T PO/MKAC u MAK nipu TITIT P (unbix
OCTABIIMKOB TPETENCKUX YCIIYT) B CBETE MPUHIIMIIA HAL[OHAJIbHO-
ro pexkrMa TeMHU XKe PaBaMu, YTO U POEKTUPYeMbIit GOH/I, TaKoe
MPU3HAHKE MOXXHO HENTPAIN30BaTh CChIIKOM Ha TIPUHIIUIT PaBEH-
CTBa U TpeOOBaHNUE aHATIOTMYHOCTH (3€PKAIBHOTO YIOg00 eH ST),
3asBuUB, uTO He0Ox0aMMO, uToObI TIII PO cTasno bupskeii (kak u yu-
penurenb GoHAa). ITO 3BYUUT abCYPIHO, TAK KAK [000HOE Tpedo-
BaHue yrnoao06/eH st (U1 CXOXKECTH) HePALMOHAIBHO 1 Ype3MEPHO,
OJIHAKO BCe-TaKM TaKOU MPUEM Ha ITPAKTHKE BO3MOKEH.

B ntobom cnyvae popmar HacTosieit paboThl CIUIIKOM Y30K, YTO-
Obl 1 ganee 0OCTOSTENbHO OCBEIIATh B HEl BCe 3TU HI0aHChL. He-
COMHEHHO, TaKOe OCBEII[EHUE U TaK YK€ MOXOKe OTYACTH Ha UTPY
B Gucep. Ho B TO e BpeMsl He BeCbMa JIM yTOIIMYEH [TOKA 1 [TPOEKT
KOHLIEMIUU?

B 3ak1oueHne MOXXHO 3a1aThC ellle OAHUM BOIIPOCOM. Kak n3BecT-
o, TIIT PO (MKAC u MAK nipu TIIIT P®) 6yzet siBnsitbes s bero-
pyccuu u KazaxctaHa IOCTaBUIMKOM TPETENCKUX YCIIYT, KOTOPOMY
(KOTOpBIM) HEOOXOMMO B COOTBETCTBYIOLIEM CTyuae 00ecrneunBaTh
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pexxum Haubosbliero 6aronpusTCTBOBaHus B cBeTe CoraiieHus
2010 r. CooTBETCTBEHHO, €/ POHAY, TPU KOTOPOM CO3/1aH TPeTeH-
ckuit cyn TamoskeHHOro coio3a, B Benopyccuu u Kazaxcrane 6yayT
TpefocTaBIeHbl 0COObIE TPEUMYIIECTBA KaK MLy POCCUIICKOrO Mpa-
Ba, TO 3HAUMT JIM 3TO, YTO HAa TAKKe Xe IperMyliecTBa OyaeT UMeTb
npaso npetenosatb 1 TIIT PO (MKAC u MAK npu TTIIT P®) B cBeTe
PHB? Ho TyT oTBeT nomxen ObITb otpuuarenbHbiM: PHB kacaercs
ypaBHUBaHMS B IIpaBax JIMLA U3 OAHOM CTPaHbl, C JIMLOM U3 JPYToii
CTpaHbl, a He ypaBHUBaHUS B IpaBax JIML U3 OJHOM U TO¥ Xe CTpa-
Hbl. BBuny atoro TIIIT PO (MKAC n MAK npu TIIIT P®) cnenyer
paccuuTbiBaTh He Ha PHB, a Ha nprHIMI HaMOHAIBHOTO peXUuMa
(c yueToM pUHLMIIA PaBEHCTBA).

6. HekoTopble BbIBOAbI

KonuuecTBO HEIOCTAaTKOB U CTPAHHOCTEI B IPOEKTe KOHIIEIMIUU CO3-
NlaHusl TPeTEeMCKOoro cyia B pamkax TaMoXeHHOro coro3a CIUILIKOM
Besivko. Co3maeTcs BrieyateHre, YTo NPOeKT MOArOTOBJIEH CJIMII-
KoM pOopMasIbHO, C HAMEKOM Ha TO, YTOOBI «[IPOCTO OTBA3AIUCH». ET0
bOopMynMpPOBKY TaKXke JOCTaTOYHO HEPSLUIMBLL Bece aT0 3acTaBnser
3amyMaTbCs 0 OyAyleM PUCKE OTCYTCTBHUSI KAYECTBA, B TOM UKCTIE
1 B periaMeHTe TaKoro cyfa.

Jlanee, npu pa3paboTKe MPOeKTa KOHIem [y Hu paBo BTO, Hu ipaBo
TamoxxeHHOro co103a, pery1mpymoluee Mex1yHapOAHYIO TOPTOBIIIO
yc/yraMu B TpeTeicKoi cdpepe, He aHaIM3UPOBAIUCh.

PaBHbIM 00pa3om He OblT OCYIECTBIIEH TPOrHO3 TEX MOCIIENCTBHIA
CO3[1aHU$ TPETEMCKOro cya B paMKax TaMO)XEeHHOTr0 C003a, KOTOpble
MOTYT UMETb MECTO B CBETE TAKOI'O PEryJMpOBaHUs (IPOEKT KOH-
LIeNI1Y B ONpeieJIeHHbIX CUTYaLMsIX Kak Kk [Tangopbr). Boamosk-
HO, MuHtocTy PO npunercs noxanets, yto 10 1eT Ha3a u B moce-
IIOIEM OH TaK U He PELINJICS CePbe3HO 3aHAThCs TPOOIEMATUKOM
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TOPrOBJIM IOpuAnYeckuMu ycayramu B npase BTO, a octaBuin aty
TEeMy MHBIM BEIOMCTBaM, TaK 4TO B UTOTe poccuiickas chepa Mex-
IYHapOJHO TOProBJIM TPETENCKUMHU YCIIyTaMU OKasaiach 3a0bITOM,
3a0pOIIIEHHON U He3allUIIEHHOIA.

TakuM 0Opa3oM, co31aeTcs BlieYaT/ieHne, YTO MPOEKT KOHIEMIUN
ObLT pa3paboTaH He BIOJHE TIIATEBHO U 6€3 CEpPbe3HOr0 MOHUMAaHUS
NepCIeKTHB esITeIbHOCTH TPeTelckoro cyna TaMo)KeHHOro coro3a.

COOTBeTCTBeHHO, IIPOEKT U U3JIOXKEHHDBIE B HEM UAEU CIMIIKOM CbI-
phbI€. Ocraetcsa HageATbCd, YTO YJIEHDI TaMo>xeHHOr0o coro3a (I/IJ'II/I
Jaxxe EBpHBHﬁCKOFO 9KOHOMMYECKOTI'O C0}O3a) 3axX0TAT U CyMEIOT
WCIIPaBUTDb €ro HEJOCTATKH, AaXXe €C/JIN UMEHHO CETOAHA 3TO U MO-
JKET BbI3bIBATb OIIpEAEIEHHbIE COMHEHU .
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Jomunuk Mennbio,
napTHep dupMbl «Dentonsy, conmcntop Biiclumx cygoB AHrnmv 1 Yansca

SOME OBSERVATIONS ON THE CURRENT
PROPOSED REFORMS TO RUSSIAN
ARBITRATION LAW

To an outside observer the current proposed reforms to Russian
arbitration law contain a mixture of positive and negative features.
This article sets out some observation on key aspects of the reforms
from the perspective of a non-Russian arbitration practitioner,
focusing on those areas which affect international rather than
domestic arbitration.

The reforms are set out in three key documents to which this article
shall refer: first, the report headed “Complex of measures aimed at
the development of arbitration in the Russian Federation” (“Kom-
IJIEKC Mep 10 pa3BUTUIO TPETENHCKOro CyJoNpon3BoAcTBa B Poc-
cuiickoit ®enepaun”) prepared by the Ministry of Justice and dated
22 December 2012, which sets out the main elements of the proposed
reforms (the “Report”)'. Secondly, the draft Federal Law amending
various legislative texts relating to arbitration, including the Arbitrazh
Procedural Code and the 1993 Law on International Commercial
Arbitration (the “Draft Amendments”). Thirdly, the draft Federal Law
on Arbitration Tribunals and Arbitration in the Russian Federation (the
“Draft Law on Arbitration”). The versions of the Draft Amendments
and the Draft Law on Arbitration to which this article relates were
those published in Internet at the end of January 2014 by the Russian
Ministry of Justice.

' The author understands that the Report has not been made available to the public.
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1. Jurisdictional scope of the 1993 Law_
on International Commercial Arbitration

Russian arbitration law is made up principally of two statutes: the 2002
Federal Law “On Arbitration in the Russian Federation”, which governs
domestic arbitration, and the 1993 Law on International Commercial
Arbitration (the “1993 Law”), which governs international commercial
arbitration, and is based on the UNCITRAL Model Law.

The 1993 Law currently allows Russian enterprises “c unocmparmut-
mu uneecmuyuamu” (literally “with foreign investments”) to refer
their disputes to international commercial arbitration. The Model
Law contains no such jurisdictional hook. The Report comments that
there may have been a good reason, at the time the 1993 Law was
introduced, to reassure foreign investors with Russian subsidiaries
that those subsidiaries could refer disputes to international arbitration,
given the inadequacies of Russian legislation dealing with domestic
arbitration at that time. However, the Report considers that, given
the improvements to domestic arbitration legislation that will be
brought about by the reforms, there will be no continuing rationale
for preserving this jurisdictional ground under the 1993 Law.

The proposed amendments to Article 1 of the 1993 Law do indeed
remove the ability of Russian enterprises to submit disputes to
international commercial arbitration on the sole ground that those
enterprises have foreign shareholders.

This slight shrinkage in the jurisdictional scope of the 1993 Law
affects only a small segment of the market in Russia. Plenty of
disputes between Russian companies will remain “international” even
after the reforms. But it does raise interesting questions of principle.
The change can hardly be justified as being aimed at bringing the
1993 Law in line with the Model Law, since the Model Law includes
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other grounds for allowing domestic companies to submit disputes
to international arbitration which are potentially much wider than
the Russian “enterprises with foreign investments” ground, and which
have never been part of Russian law (namely the grounds based on (i)
the seat of the arbitration being outside the parties’ place of business,
and (ii) an express agreement by the parties that the subject matter of
the arbitration agreement relates to more than one country). Rather,
the change seems to be consistent with one of the stated aims of
the reforms, namely “to fight against the current ‘offshorization’ of
large disputes involving Russian companies” (“6opoTbcs ¢ cyiie-
cTByIOLel «odpPriopusanueii» KpynHbIX CIOPOB C y4acTUEM pOC-
cuiickux komnanuit”). Yet in theory it should be possible to achieve
this result simply by improving the domestic arbitration regime and
allowing market forces to take effect. Is it really necessary to legislate
so as to remove the right of foreign-owned Russian companies to
opt for international arbitration? Under English law, there is nothing
preventing two English companies from choosing to arbitrate their
disputes outside the UK. Indeed, this is the case whether or not one
of them is under foreign ownership.

2. Jurisdictional scope of the Draft Law
on Arbitration

The Draft Law on Arbitration is intended to replace the 2002 Federal
Law “On Arbitration in the Russian Federation”, with effect from 1
January 2015. The Draft Law on Arbitration primarily governs domestic
arbitration in Russia.

There is an ambiguity in the drafting of the Draft Amendments and
the Draft Law on Arbitration which makes it unclear which provisions
of the Draft Law on Arbitration are intended to apply equally to
international commercial arbitration taking place inside Russia. The
proposed new Article 1.2 of the 1993 Law provides:
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“Questions not dealt with in this Law, including those connected to the
creation and activities on the territory of the Russian Federation of
permanent arbitral institutions administering international commercial
arbitration, the storage of case materials and the making of changes in
public and publicly significant registers in the Russian Federation on the
basis of decisions of arbitral tribunals, the relationship between mediation
and arbitration, as well as requirements for arbitrators and liability of
arbitrators and permanent arbitral institutions in the framework of
international commercial arbitration where the seat of the arbitration is
in the Russian Federation, are governed in accordance with the Federal
Law “On arbitration tribunals and arbitration in the Russian Federation”
(here and below author’s translation)?.

Since the listed areas — the creation and activities of arbitral
institutions, the storage of case materials etc. — are not regulated by
the 1993 Law, the apparent meaning of the above wording is that all
the provisions of the Draft Law on Arbitration which relate to those
areas shall equally apply to international arbitrations taking place in
Russia. Yet Articles 1.2 to 1.4 of the Draft Law on Arbitration contain
clear guidance on which provisions of the Draft Law on Arbitration
are to apply to international arbitrations, and the list does not include
all of the above areas; specifically it does not include the provisions
relating to arbitrator qualifications in Articles 11.7 to 11.12 of the Draft
Law on Arbitration.

2 “He yperynnpoBaHHble HACTOSILIMM 3aKOHOM BOIIPOCDI, B TOM YMCJIe CBS3aHHbIE C CO3/1a-
HUEM U [IesITe/IbHOCTBIO Ha TeppuTopru Poccuiickoit Pesepaniny moCcTOSIHHO AEHCTBY-
IOLIMX apOUTPaXKHbIX YUPEXAEHHUI, aIMUHUCTPUPYIOLIMX MEXKIYHAPOIAHbINH KOMMED-
4ecKHit apOuTpaxK, XpaHeHHeM MaTepHasIoB Jie/l 1 BHeCeHHeM U3MeHeH Il B Ty GiyHble
1 Iy 6/IMYHO 3HaunMble peecTpsl B Poccniickoit Desiepaniin Ha OCHOBAHNHY peLIeHH Tpe-
TEHCKUX CY[OB, COOTHOLIEHUS MeUalui 1 apOuTpaxa, a Takke TpeGoBaHuii K apou-
TpaM (TPeTeiiCKUM Cy/IbsSIM) U OTBETCTBEHHOCTH apOUTPOB U IIOCTOSIHHO JIEHCTBYIOIMX
apOUTPaXKHBIX YUPEXKJEHNIT B paMKax MeXXIYHApOJHOrO KOMMepUYeCKoro apburpaxa
B CJIy4asix, KOrJa MeCTo apOuTpaka HaxoguTcs Ha Tepputopuu Poccuiickoit enepa-
11N, PETYIUPYIOTCs B cooTBeTCTBUM ¢ DeiepanbHbiM 3akoHOM “O TpeTelcKuX cyaax
u ap6urpasxe (TpereiickoM pasbuparensbcTse) B Poccuiickoit @eneparyn’”.
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This article will assume that the more specific guidance in Articles
1.2 to 1.4 of the Draft Arbitration Law, not the new Article 1.2 of the
1993 Law, will control which of the provisions of the Draft Arbitration
Law shall apply to international arbitration.

3. Removal of the Russian courts’ right to set
aside foreign awards where the tribunal
athed Russian material law (Article 230.5
Arbitrazh Procedural Code (“APK"))

Article 230.5 of the APK currently provides:

“In cases provided for in an international treaty of the Russian Federation
and in accordance with this paragraph, an award issued in a foreign
arbitration in which norms of legislation of the Russian Federation were
applied may be challenged by the filing of an application to set aside such
award in the arbitrazh court of the subject of the Russian Federation at the
place where the debtor lives or is located, or, if the place where the debtor
lives or is located is unclear, at the place where the property of the debtor/
party to the arbitral proceeding is located™.

The Report comments as follows:
“In the framework of part 5 of Article 230 of the APK RF the possibility

is provided for the setting aside in the Russian Federation of an award
issued in a foreign international commercial arbitration where Russian

°  “BrnpeaycMOTpPEHHBIX MeXyHapoAHbIM joroBopoM Poccuiickoit Peneparnu caydasx

B COOTBETCTBHHM C HACTOSIIIMM Taparpadpom MOxeT GbITh OCIIOPEHO NHOCTPAHHOE ap-
GUTpaXKHOE pelleHne, TPU IPUHITHI KOTOPOTO IPHMeHEHbI HOPMBbI 3aKOHOIATeIbCTBA
Poccuiickoit enepariuu, myTeM nogady 3asiBaeHus 00 OTMEHe TaKOro pelleHus B ap-
GutpaxkHslii cyz cy6pekTa Poccuiickoit ®esieparini 10 MECTY HaX0XK JEHHUS UK MECTY
JKUTENbCTBA JO/DKHUKA JII/I60, €CJIM MECTO HAaXOXXEHN I NI MECTO XKUTEJIbCTBA JOJIXK-
HMKa HEM3BECTHO, 10 MECTY HaXOXI€HNSI UMYILECTBa NOKHUKA — CTOPOHbI TPeTei-
CKOro pasbuparenbcTea’.
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law was applied, but only if such setting aside is directly provided for in
an international treaty. As of today’s date, Russia lacks any such treaties,
which renders this norm inapplicable in practice™.

Accordingly, the Draft Amendments propose a new version of Article
230 in which Article 230.5 is missing.

This s a step forward for Russian arbitration law. Despite the conclusion
in the Report that “[a] s of today’s date, Russia lacks any such treaties”,
in point 10 of its Informational Letter of 22 December 2005 No. 96
the Supreme Arbitrazh Court (“SAC”) held — surprisingly — that the
European Convention on International Commercial Arbitration of
1961 (the “European Convention”) was precisely such an international
treaty. The SAC concluded that, provided an award is issued in a
country which is a signatory to the European Convention, and
provided the tribunal applied Russian material law, the Russian
arbitrazh courts will have jurisdiction to set aside the award. The SAC’s
interpretation of the relevant provision of the European Convention
(namely, Article IX (1)) was certainly controversial, and meant that
Russia was one of only two countries in the world (to the author’s
knowledge) whose national courts took the view that they could set
aside awards issued in other countries — the others being India and
Indonesia. It also meant that some of the major European seats for
arbitration (including Paris) suddenly started to look less attractive
for Russian-related disputes.

This proposed change to Russian arbitration law brings Russia in line
with global practice and is welcome.

4 “Bpamkaxuactu 5 cratbu 230 AIIK PO nmpenycmoTpena Bo3aMoXHOCTb OTMeHbI B Poccnii-
ckoit Penepanyy pemeHust ”HOCTpaHHOT0 MKA, BBIHECEHHOTO C IpUMEHEeHNeM POCCHiA-
CKOTO TIpaBa, HO TOJIbKO €C/IX TaKasi OTMEHa IPsIMO IIpelyCMOTPeHa MeXXAYHAPOAHBIM
noroBopoM. Ha ceropnsinuii ieHb Takue 10roBopbl y Poccuiickoit @enepanun oTcyT-
CTBYIOT, YTO ZleJIaeT yKa3aHHYI0 HOpMY GaKTH4YeCKM He IPUMEHKUMOI Ha TPaKTUKe”.
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4. Contracting out of the Russian courts’
jurisdiction to set aside
(Article 34 of the 1993 Law).

The Report recommends:

“allowing parties to waive their right to apply to have the award set aside
on certain grounds, by means of a direct indication in the arbitration
agreement of such waiver™.

The actual proposed changes to the relevant legislation (specifically,
to Article 34 of the 1993 Law) are perhaps less far-reaching than the
above recommendation implies. They envisage merely that, where the
parties have chosen administered as opposed to ad hoc arbitration,
they may agree that the arbitral award will be “final”, in which case the
award may not be challenged on the procedural grounds in part 1 of
Article 34.2 (i.e. lack of a valid arbitration agreement, the parties not
being properly informed etc.) but may be challenged on the grounds
in part 2 of Article 34.2 (i.e. arbitrability and public policy). Thus, in
simple terms, the parties cannot contract out of a challenge on the
arbitrability and public policy grounds.

It is worth putting this in context. Historically, for those countries
which, like Russia, adopted the UNCITRAL Model Law, there has
been some doubt as to whether parties may contract out of Article
34 of the Model Law (the right to challenge an award). The courts of
Canada have ruled that they can (Noble China Inc v. Lei (1998) 42 O.R.
(3d) 69; 42 B.L.R. (2d) 262), whereas the courts of New Zealand have
ruled that they can’t (Methanex Motonui Ltd v Joseph Spellman and Ors
CA 171/03, 17 June 2004).

5  “IpemOCTaBUTH CTOPOHAM BO3MOXHOCTb OTKA3aThCsl OT IIpaBa 00pallaThCsl C 3asBie-
HHeM 00 OTMeHe pellleHHs TPETeHCKOro Cyaa Mo Ornpesie/IeHHbIM OCHOBAHUSIM MyTeM
HPSIMOrO YKa3aHUsl B apOUTPa)kHOM COTJIallIeHUH Ha TaKoii 0TKas”.
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Some countries — whether they are Model Law countries or not —
have introduced legislation making clear that the right to challenge
an award may be contracted out of. The best-known examples are
Belgium, Switzerland, Sweden and France. None of those countries
carve out the arbitrability and public policy grounds for challenge,
like the proposed Russian changes do. Thus, in all four countries it
is possible for parties to an international arbitration fully to contract
out of any right to challenge an award in the local courts. Against this
background it is not clear why the authors of the proposed new laws in
Russia have sought to preserve the Russian courts’ jurisdiction in all
situations to set aside awards on arbitrability and public policy grounds.

On a positive note, in three of the above-named countries — Belgium,
Switzerland and Sweden — the right to contract out only exists where
none of the parties is Belgian / Swiss / Swedish and none have any
links to Belgium / Switzerland / Sweden. In other words, the right
only exists if the arbitration has no real connection to Belgium /
Switzerland / Sweden. Only in France is it possible for parties to an
international arbitration to contract out of its right to challenge where
the arbitration does have some local connection. In this respect, the
proposed change to Russian law would put Russia alongside France,
given that it allows parties to contract out even where (for example)
one of them is Russian.

In summary, the reform is a positive development, in that it allows
parties to give greater (if not absolute) finality to the arbitral process.

5. Anti-ad hoc bias

As mentioned above, the right to contract out of any challenge
before the Russian courts under the proposed reforms only arises
in institutional, as opposed to ad hoc, arbitration. There are other
provisions in the reforms which equally discriminate against ad
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hoc arbitration, both in the domestic and international context;
in particular, only administered tribunals may consider “internal”
corporate disputes (see point 7 below) and only administered tribunals
may submit requests to the Russian courts to assist in the obtaining
of evidence (see the proposed new Article 74.1 of the APK).

The proposers of the reforms have declared their hostility to ad
hoc arbitration on the basis that ad hoc tribunals are, by their
nature, immune to state regulation through controls imposed on
administering institutes, and thus, are more likely to engage in abusive
practices®. The author is not sufficiently familiar with arbitration
practice inside Russia to assess whether, empirically, ad hoc arbitration
has been more subject to abuse than institutional arbitration. However,
certainly to international eyes the Russian legislator’s bias against
ad hoc arbitration is unusual. There is no distinction between ad hoc
and institutional arbitration in the Model Law, or in (for example)
UK arbitration law, either in relation to international or domestic
arbitration. Whilst it may be that some ad hoc arbitration in Russia
has been subject to abuse, and that the effects of the reforms will
be to prevent such abuse, the majority of Russian parties electing
for ad hoc arbitration are presumably not doing so for fraudulent
reasons. Many Russian state-owned enterprises have historically
included ad hoc arbitration clauses in their contracts on the basis
that it is the most neutral form of dispute resolution. The effect of
the reforms will presumably be to discourage such enterprises from
specifying a Russian seat in such clauses (or from choosing ad hoc
arbitration at all).

This aspect of the reforms can be viewed negatively, insofar as it limits
Russian parties’ freedom of choice. It will be seen internationally as a
somewhat peculiar feature of Russian arbitration law.

¢ See page 2 of the Explanatory Note relating to the Draft Amendments.
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6. Qualifications of arbitrators
The Report recommends:

“Providing that, in relation both to international commercial arbitration
and “domestic” arbitration, the chairman of an arbitral tribunal or sole
arbitrator may only be an individual holding a degree in law (whether or
not such degree is recognized in the Russian Federation) or possessing a
formal approval to practice law in a foreign country™.

Such requirements for arbitrator qualifications have been included
in Article 11.7 of the Draft Law on Arbitration, although Article 11.7
makes clear that the parties can contract out of these requirements.
As has already been noted, the requirements are not included in the
list of provisions in the Draft Law on Arbitration which apply equally
to international commercial arbitration. It seems, therefore, that the
proposers of the reforms changed their minds about imposing the
requirements on international tribunals sitting in Russia.

Even with regard to domestic arbitration, the idea of imposing
certain minimum legal qualifications on sole arbitrators or chairmen
seems odd to non-Russian practitioners. To the author’s knowledge,
none of the major arbitral jurisdictions of Western Europe impose
such requirements. In England, one of the traditional advantages of
arbitration has always been thought to be that parties can, if they wish,
choose a non-lawyer to resolve their disputes. Thus, in construction
disputes, arbitrators (including sole arbitrators) are often chosen from
a technical / construction background. Whilst it is true that Russian

7 “[lpesycMOTpeTh, UTO B OTHOIMIEHNH Kak MKA, Tak 1 «<BHyTpeHHero» TpeTeicKoro pas-
GuparesbCTBa pejiceaTesieM COCTaBa TPETENCKOro Cya MM eJMHOMYHBIM TPETei-
CKVM Cy[Ibeli MOXeT ObITh TOJBKO JIMII0, UMEIOIIEE JUIIOM O BbICIIEM FOPUIMUYECKOM
06pa303aHI/m (He3aBUCUMO OT TOTO, IPU3HAETCS JIU JaHHbIN AUIIoM B Poccuiickoit
denepannn) i uMeroliee GpopMabHbIii JOMYCK B 1I000M MHOCTPaHHOM rOCYapCTBe
K IOPUINYECKON paKTUKe”.
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parties will be able to contract out of the new requirements, this will
require a special “direct agreement”, which may not be practicable
to achieve at the time the contract is negotiated (this is discussed
further below). Furthermore, the parties will not necessarily know at
the negotiating stage what the nature of the future dispute will be
(i.e. whether it will turn on the kind of technical issue that would be
more appropriate for a non-lawyer).

If these requirements were ever to affect non-Russian arbitrators
(which seems unlikely given they apply only to domestic arbitration)
it is also worth bearing in mind that, in England at least, not all
practicing lawyers (whether solicitors or barristers) studied law at
university. Many — the author of this article included — studied other
subjects as undergraduates, and limited their academic studies to
just one year after graduating. It is true that such individuals will
normally qualify under the proposed Russian criteria by virtue of
their membership of their local bar (or, for English solicitors, the Law
Society). However, there is no reason in principle why they should
not give up that membership and continue to practice as arbitrators.
There are plenty of full-time English arbitrators who do this.

As mentioned above, Russian parties may contract out of the
requirements relating to arbitrators’ qualifications by “direct
agreement”. A direct agreement is defined in the Draft Law on
Arbitration as an agreement “concluded directly by the parties rather than
by means of incorporating arbitration rules”. There are other provisions
of the reforms which can similarly be contracted out of by “directs
agreement” alone. This feature of the reforms seems strange to an
English lawyer. There are no requirements under English law for any
aspect of an arbitration agreement to be expressed directly rather by
incorporation of pre-established rules. One would have thought the
need for a direct agreement on a range of issues would just complicate
the process of drafting arbitration clauses, and create more work for
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lawyers (in support of the Russian position, it may be noted that French
law requires a special agreement to contract out of the parties’ right
to challenge the award).

On balance, the requirements for arbitrator qualifications are a
relatively minor feature of the reforms which are unlikely significantly
to restrict parties’ freedom of to choose the arbitrators they wish.
However, they are (arguably) unnecessary. In the author’s view they
are symptomatic of a wider tendency towards over-regulation which
is apparent in the reforms as a whole. It is no answer to this to say that
the parties can contract out of the requirements, because the process
of contracting out by special “direct agreement” is cumbersome and
difficult.

7. Changes to the rules on arbitrability
of “internal” corporate disputes

The current state of Russian law on the arbitrability of so-called
corporate disputes is a complex subject in which the author does
not pretend to be an expert. Judging by the Report and the relevant
provisions of the Draft Law on Arbitration, it seems that the intention
of the authors to the reforms is allow “internal” corporate disputes
(meaning disputes relating to the management of a legal entity in which
both the entity itself and one or more of its shareholders is a party) to
be arbitrated, but only where the company and all its shareholders are
party to the relevant arbitration agreement; further, to allow such an
arbitration agreement to be included in the charter of the legal entity.
In cases where not all shareholders are party to the agreement, or
where the company itself is not party to the agreement, such disputes
will be non-arbitrable.

That solution seems surprising to an English lawyer. Under English law
there is no barrier to a contractual dispute between shareholders of a

72



Ilomunuk [lennpio

company being arbitrated. It makes no difference whether the company
and other shareholders are or are not parties to the same arbitration
agreement. The English courts have recognized that difficulties may
arise where shareholders seek remedies against the company which
directly affect third parties (including other shareholders), such as
the winding up of the company?. But such remedies do not arise
in connection with simple breach of contract claims; they arise in
connection with claims brought on the basis of statutory, as opposed
to contractual, rights — for example, a claim for an order winding up
a company on the “just and equitable” ground, under section 122 (1)
(g) of the Insolvency Act 1986. Thus, the debate in England is whether
statutory shareholder claims are arbitrable, not whether contractual
shareholder claims are arbitrable.

Again, it may be that the Russian legislator’s wish to limit the
arbitrability of “internal” corporate disputes is explained by
certain abuses which have taken place in the past. However, even
if the reforms will prevent such abuses, they will equally restrict
contracting parties’ freedom of choice. Russian parties to (for
example) shareholder agreements may have legitimate reasons for
wishing to arbitrate, rather than litigate, their disputes, and such
disputes may have minimal or no effects on other shareholders
who are not party to the shareholder agreement. The restriction
will presumably affect not only international arbitrations sited in
Russia but also the enforcement in Russia of foreign arbitral awards
relating to such disputes, on the basis that, under Article V.2 (a) of
the New York Convention (as well as the first paragraph of Article
36.2 of the 1993 Law), the Russian courts may refuse enforcement
where the subject matter of the dispute is not capable of settlement
by arbitration under domestic Russian law.

8 See, for example, Fulham Football Club (1987) Ltd v. Richards and another [2010] EWHC
3111 (Ch).
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The reforms do at least make clear that internal corporate disputes
are arbitrable in Russia if certain conditions are fulfilled. To that
extent they may represent an improvement to existing Russian court
practice, which, the author understands, had (on occasion) taken a
very wide view of what types of dispute were “corporate” and hence,
non-arbitrable. Russian court practice was out of step with the rest of
the world in this respect. Nevertheless, international perceptions will
remain that Russia is unreasonably restrictive in its approach towards
the arbitrability of disputes between shareholders.

8. Controls on the formation and activities
of arbitral institutes.

One of the expressed aims of the reforms was the “combatting of
criminal schemes using arbitral tribunals™. Apparently with this aim in
mind, the reforms have introduced a raft of new measures affecting the
formation and activities of arbitral institutes operating in Russia. Thus,
for example, arbitral institutes must be non-commercial organizations;
they must be approved by the Ministry of Justice; they may not be
founded by law firms; they must maintain a publicly available list of
recommended arbitrators; they must keep arbitration materials for 10
years, and they must publish on their web sites information on how
many of their awards have been set aside or not enforced by national
courts.

It is for Russian practitioners to assess whether these reforms are
justified by the kinds of “criminal schemes” that have taken place
in Russian, and whether they will be effective at preventing those
schemes. It goes without saying that degree of regulation envisaged by
the reforms is beyond anything that exists in any of the major Western
arbitral jurisdictions. The need for Ministry of Justice approval for all

°  “IpoTHBOEICTBNE MPECTYITHBIM CXeMaM C UCIO0Ib30BAHHEM TPETEHCKUX CYAO0B”.
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arbitral institutions, in particular, is not something that has any parallel
elsewhere (to the author’s knowledge). Outsiders may be suspicious
that the Russian State is seeking, indirectly, to exert influence over
awards issued by arbitrators appointed by such institutes.

Asregards international arbitration, it is important to emphasise that
the jurisdictional scope of these particular provisions of the Draft Law
on Arbitration extends beyond simply arbitral institutes created in
Russia. First and most importantly, the need to obtain Ministry of Justice
approval also extends to any foreign arbitral institute administering
an arbitration sited in Russia'’. Secondly, the requirement that arbitral
institutes keep records of the arbitration (including all case files)
for 10 years applies also to international arbitrations taking place
in Russia'. Thirdly, in any institutional arbitration taking place in
Russia, the Russian court, not the institution, appoints arbitrators
in default of an appointment by a party (or, in the case of a sole
arbitrator, in the absence of agreement between the parties). The
parties can contract out of this and grant the appointing power to the
institution, but only by “direct” agreement, so the simple incorporation
of, for example, the ICC Rules will not be enough'2. Fourthly, when an
institution does appoint an arbitrator in the absence of agreement,
it must be from a published list of arbitrators' (none of the major
western arbitral institution publishes a list of arbitrators). Fifthly,
when internal corporate disputes are the subject of an arbitration in
Russia, the administering institution has to have published a special
set of rules relating to such disputes' (the author is not aware of any
major international arbitral institution that has published such rules;
certainly neither the ICC or the LCIA has).

10 See Articles 1.3, 39.3 and 39.6 of the Draft Law on Arbitration.
" See Article 1.4 of the Draft Law on Arbitration.

12 See the proposed new Article 11.3 of the 1993 Law.

13 See the proposed new Article 11.6 (1) of the 1993 Law.

4 See Article 40.8 of the Draft Law on Arbitration.
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There can be little doubt that if these reforms are implemented the
key European arbitral institutions, including the ICC, LCIA and the
SCC, will be reluctant to administer arbitrations sited in Russia. The
requirement for Ministry of Justice approval alone may be enough
to dissuade them. Although they would presumably receive such
approval, such requirement raises questions of principle for any
institution which wishes to remain, and to be perceived as, independent
from any sovereign state.

It may be, of course, that there are already few foreign institutional
arbitrations which take place with a Russian seat. Further, international
tribunals can always choose to conduct hearings in Russia even if
the seat is outside Russia. But net result of this aspect of the reforms
will likely be to reduce the number of arbitrations administered by
foreign institutions with a Russian seat. That is not an ambition that
the author has heard many Russian practitioners express.

9. (Conclusions

There are many aspects of the reforms — particularly those which relate
to domestic arbitrations — on which this article does not comment
and which undeniably represent improvements to the current law.
In particular many of the purely procedural reforms (such as the
coordination of challenge and enforcement procedures), the express
prohibition on “pocket” tribunals, the creation of a Russian supporting
judge and the corresponding removal of the powers of the President
of MKAS, all seem entirely sensible. The new provisions relating to
arbitrators’ and arbitral institutions’ liability also broadly reflect the
position in other legal systems.

Where the reforms seem, to the author’s eyes, to have gone wrong
is in their creation of a new system of regulation and control over

the activities of arbitral institutions by the Russian State, and in
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the imposition of detailed and highly prescriptive rules for those
institutions. Of course, much of the justification for this new system
of regulation is to prevent abuses, and it may be that the author is not
sufficiently familiar with those abuses to understand how necessary
the reforms are and how beneficial they will be. However, the reforms
affect international arbitration as well as domestic arbitration. They
are likely to have at least some negative effect on the majority of
international arbitration users — i.e. those that are not committing
fraud — in terms of restricting their freedom to choose the type
of arbitration, and/or the arbitration institute, they would prefer,
where the seat of arbitration is in Russia. The more regulation, the
less party autonomy. It may be that, far from encouraging the de-
offshorization of major disputes involving Russian parties, this aspect
of the reforms will end up pushing more Russian parties into choosing
foreign arbitration as their normal dispute resolution option.
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APPELLATE ARBITRATION MECHANISMS:
THE AAA/ICDR OPTIONAL RULES —

A NEW TREND IN INTERNATIONAL
ARBITRATION?

. Introduction

On November 1, 2013, the American Arbitration Association (AAA)
announced the introduction of its Optional Appellate Arbitration
Rules' (in this article, the AAA Appellate Rules), a “new optional
procedure that enables a streamlined, high-level review of arbitral
awards...”” The rules permit the parties to opt into a mechanism by
which a panel of arbitrators are empowered to “review” an arbitral
award and to produce a binding decision upholding or modifying
the award. The rules provide for a more expansive review of arbitral
awards than the review permitted under the Federal Arbitration Act
(FAA)?® in vacatur proceedings in federal and state courts®. The AAA

' Optional Appellate Arbitration Rules, Am. Arbitration Ass'n. (effective Nov. 1, 2013),
available at http://go.adr.org/AppellateRules [hereinafter AAA Appellate Rules].

2 Press Release, Am. Arbitration Ass'n, New Optional Appellate Arbitration Rules from the
AAA and ICDR Provide Further Arbitration Flexibility (Nov. 1, 2013), available at http://
go.adr.org/AppellateRules (follow “Press Release” hyperlink).

¥ 9US.C.§ 1etseq. The FAAis the principal law on arbitration in the United States for both
domestic and international arbitration. Chapter 2 of the FAA incorporates the Convention
on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention),
June 10, 1958, 330 UN.T.S. 38.

4 Press Release, supra note 2.
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envisions these rules being used for “large, complex cases where the
parties agree that the ability to appeal is particularly important.”

In theory, parties have always been permitted to contract for some
kind of arbitral appellate review mechanism¢, but ad-hoc appellate
review mechanisms were rarely encountered in practice’. This was at
least in part due to the fact that until a recent decision of the United
States Supreme Court?, parties could agree to expand the grounds of
judicial review available under the Federal Arbitration Act. That option
has now been considerably restricted, although the exact scope of the
Supreme Court decision remains controversial’.

Driven to some extent by this change in law and also by a perceived
need for such rules by corporate arbitration users, the AAA decided
to introduce the AAA Appellate Rules. The adoption of the rules was

S Id.

¢ Judge Posner explicitly invited parties to take this approach in Chicago Typographical Union
No. 16 v. Chicago Sun-Times, Inc., 935 F.2d 1501, 1504-05 (7th Cir. 1991): “Federal courts do
not review the soundness of arbitration awards... If the parties want, they can contract for
an appellate arbitration panel to review the arbitrator’s award. But they cannot contract
for judicial review of that award...”

7 Am. Arbitration Ass’n, Drafting Dispute Resolution Clauses: A Practical Guide 2 (1992)
(“Experienced parties and their attorneys rarely write arbitration clauses which allow for
appeal of the arbitrator’s award.”) cited in Murray S. Levin, The Role of Substantive Law in
Business Arbitration and the Importance of Volition, 35 Am. Bus. L.J. 105, 115 (1997).

8 See Hall Street Assocs. v. Mattel, Inc., 552 U.S. 576 (2008).

°  Before the Supreme Court’s decision in Hall Street the US Courts of Appeal split on the
issue of whether parties could contract for expanded judicial review of their awards. The
issue came up in cases in which the parties had agreed that a court could examine the
award for errors of law or fact or both and vacate or modify on those grounds in addition
to the grounds listed in the FAA. See 9 U.S.C. § § 10, 11. In circuits where such contracts
were found to be valid, the courts of appeal tended to rely on the principle of freedom
of contract and on the fact that the FAA did not explicitly preclude such review. See, e.g.,
Gateway Techs., Inc. v. MCI Telecomms. Corp., 64 F.3d 993, 996-997 (5th Cir. 1995); Hughes
Training, Inc. v. Cook, 254 F.3d 588, 590 (5th Cir. 2001). The Supreme Court held to the
contrary under the rationale that the language of the FAA indicates that the grounds for
vacatur and modification are exclusive and not merely “default” provisions. Hall Street,
552 U.S. at 587.
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not made as part of the review of the AAA’s most widely used set of
arbitration rules (the Commercial Arbitration Rules) nor of its very
popular International Rules (administered by the International Centre
for Dispute Resolution). Rather, as will be explained below, the AAA
Appellate Rules were introduced as optional rules to apply — only if
adopted by the parties — across the full panoply of the AAA’'s many
sets of rules. In drafting the AAA Appellate Rules, the AAA has sought
to provide a cutting-edge arbitral appellate mechanism that borrows
from analogous rules offered by other institutions but also includes
some interesting new initiatives.

This article presents, first, a summary of the conceptual pros
and cons of appellate arbitration (Section II). This is followed by
a summary of the arbitral appellate rules that existed prior to
promulgation of the AAA Appellate Rules (Section III). The article
then walks through the key components of the AAA Appellate Rules
(Section IV) before making some conclusions about unresolved
issues surrounding the application of the rules and offering thoughts
on the likely usefulness of the mechanism in the international
arbitration context (Section V).

Il.  Arguments for and against appellate
arbitration mechanisms

In order to analyze the AAA Appellate Rules, it is necessary to
understand the arguments made for and against having an arbitral
appellate mechanism. These arguments cover conceptual issues of the
nature of arbitration as well as very practical considerations that go to
the heart of why parties are attracted to arbitration in the first place.

A. Arguments in favor of appellate arbitral review
A review of the literature indicates the following rationales offered

for why appellate arbitral mechanisms exist.
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1.  Permitting a second look to fix egregious errors

Irene Ten Cate recently published a comprehensive examination of
the purposes of appellate arbitration and the benefits that it might
confer. According to Ten Cate’s analysis, commercial arbitration is
a model of “pure dispute resolution.”"” This is because the parties
to a commercial arbitration are interested only in solving their own
concrete case and they are unconcerned with the “public values” that
are implicated in judicial resolution or in certain forms of specialized
arbitration such as those arising out of investment treaties'. Ten
Cate notes that, although commercial arbitrators are tasked with
interpreting and applying the law of a particular jurisdiction, the
nature of commercial arbitration dictates that the arbitrators’ decision
is unlikely to have any effect on future cases'. In addition, commercial
arbitrators owe duties almost exclusively to the parties before them,
to the exclusion of any “broader legal community.”"* This contrasts
with judicial decisions and investment arbitration, which implicate
public policy concerns.

In the absence of public policy concerns and ignoring purely strategic
considerations, Ten Cate concludes that there is really only one reason
to subject commercial arbitration awards to appellate review: error
correction'. She points out that some jurisdictions allow parties to
agree to exclude any judicial review of an award'’, while most permit
judicial review on only the narrow grounds permitted by the New

1 Irene M. Ten Cate, International Arbitration and the Ends of Appellate Review, 44 N.Y.U.]. Int’]
L. & Pol. 1109, 1114 (2012) (internal quotation marks omitted).

' Id.at 1114-15.1t should be noted that investment arbitration conducted under the auspices
of ICSID is subject to review in the form of an annulment proceeding.

12 Id. at 1114-15

B Id.at 1117.

4 Id. at 1111.

5 Id.at 1124-25; see, e.g., LCIA Arbitration Rules, art. 26.9 (effective Jan 1, 1998), available at
http://www.Icia.org/media/download.aspx?mediald=74.
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York Convention or, in the case of the United States, under Chapter
1 of the FAA'®.

While the finality of arbitration is one of its key distinguishing
characteristics, that same strength can be seen as a potential
weakness when the stakes are very high. The possibility of receiving
an unexpected decision and not having any recourse to correct it
may make parties think twice about using arbitration for dispute
resolution when they have a lot riding on the outcome. In fact, surveys
of arbitration users have found that, by a large margin, the majority
of repeat users value the “fairness and justice of the process” over
competing attributes of arbitration such as speed, cost, and expertise".
Interposing an appellate arbitration mechanism as a form of review
prior to an award becoming final — and before any judicial review that
might be available — therefore provides additional comfort to parties
that are “betting the farm.”*®

16 Foracademic treatment of judicial review of arbitral awards, see generally Stephen P. Younger,
Agreements to Expand the Scope of Judicial Review of Arbitration Awards, 63 Alb. L. Rev. 241
(1999); Kevin A. Sullivan, The Problems of Permitting Expanded Judicial Review of Arbitration
Awards Under the Federal Arbitration Act, 46 St. Louis U.L.J. 509 (2002); Dan C. Hulea,
Contracting to Expand the Scope of Review of Foreign Arbitral Awards: An American Perspective,
29 Brook. J. Int’l L. 313 (2003); James M. Gaitis, International and Domestic Arbitration
Procedure: The Need for A Rule Providing A Limited Opportunity for Arbitral Reconsideration
of Reasoned Awards, 15 Am. Rev. Int’l Arb. 9 (2004); Mauricio Gomm-Santos, Quinn Smith,
On Dangerous Footing: The Non-Statutory Standards for Reviewing an Arbitral Award, 18
Am. Rev. Int’l Arb. 353 (2007); Kenneth R. Davis, When Ignorance of the Law Is No Excuse:
Judicial Review of Arbitration Awards, 45 Buff. L. Rev. 49 (1997); Maureen A. Weston, The
Other Avenues of Hall Street and Prospects for Judicial Review of Arbitral Awards, 14 Lewis
& Clark L. Rev. 929 (2010).

17 See, e.g., Richard W. Naimark & Stephanie E. Keer, International Private Commercial
Arbitration: Expectations and Perceptions of Attorneys and Business People, 30 Int’l Bus.
Law 203 (2002) cited in Nana Japaridze, Fair Enough? Reconciling the Pursuit of Fairness and
Justice with Preserving the Nature of International Commercial Arbitration, 36 Hofstra L. Rev.
1415 (2008).

18 See generally William H. Knull, Il & Noah D. Rubins, Betting the Farm on International
Arbitration: Is It Time to Offer an Appeal Option?, 11 Am. Rev. Int’l Arb. 531 (2000).
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2. Avoiding the harmful effects of a “bad award”
in a narrow industry

Despite Ten Cate’s recognition of the limited precedential effect
of arbitration awards, this is not true of all forms of commercial
arbitration. Arbitrations arising out of a narrow industry have the
potential to create informal precedents that can impact other industry
participants. This is especially so where the arbitration involves a
common standard form contract, a typical commercial relationship,
or a common fact scenario such as the impact of a particular disaster
on commercial contracts. Perhaps for this reason, and as discussed
below, appellate arbitration mechanisms have been most common in
the arbitration rules of certain commodities associations.

3. Avoiding errors by raising the specter of review
by the arbitrators’ peers

The fact that an award may be subject of appellate review by one’s
peers may also have an indirect influence on first-instance arbitrators,
encouraging them to take extra care in their decision-making. This
is not to say that commercial arbitrators are not otherwise sensitive
to preserving their reputations. But knowing that the parties have
opted into the possibility of having the award reviewed by an appellate
tribunal may heighten the desire to explain carefully the reasoning
behind an award and to lay out the procedural steps undertaken to
ensure even-handedness'. Thus appellate arbitration may serve an
“error avoidance” purpose as well as an error correction one?.

1 See Ten Cate, supra note 10, at 1147; Chad M. Oldfather, Universal De Novo Review, 77 Geo.
Wash. L. Rev. 308, 317 (2009); Roscoe Pound, Appellate Procedure in Civil Cases 3 (1941)
(“That hasty, unfair or erroneous action may be reversed by a court of review holds back
the impulsive, impels caution, constrains fairness and moves tribunals to keep to the best
of their ability in the straight path”) cited in Id. at 365. For a comprehensive theoretical
analysis of judicial error correction, see Chad M. Oldfather, Error Correction, 85 Ind. L.J.
49 (2010).

2 Ten Cate, supra note 10, at 1143.
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4.  Preserving confidentiality

Evenif judicial review on the merits is available, parties may nevertheless
prefer an arbitral appeal because it preserves confidentiality, one of the
features that attracts parties to arbitration in the first place. Although
standards for “sealing the record” differ across jurisdictions, judicial
review is likely to expose the original award to some kind of public
proceeding.

5. Permitting expert review

Some appellate arbitration mechanisms permit the parties to choose
their arbitrators. This allows the parties to choose people whom they
judge to be competent in the subject matter, which can be especially
important in very complex disputes. Certain industry-specific appellate
arbitration mechanisms do not allow the parties to choose their
own appellate arbitrators but instead maintain panels of arbitrators
specialized in the relevant industry.

6.  Preserving the benefits of international enforcement

There is some risk that judicial modification of an arbitral award may
not be respected in the courts of a foreign country where a party seeks
to enforce the resulting award. For example, in In re Arbitration Between
Chromalloy Aeroservices & Arab Republic of Egypt”, the D.C. District
Court confirmed an award that had been rendered in Egypt but that had
been vacated by an Egyptian court. The court reasoned that vacatur
by a foreign court was not a grounds for vacatur in the U.S. under the
FAA and further finding that there was no conflict between this view
and Article V of the New York Convention?. The Chromalloy holding has
subsequently not been followed in other U.S. federal courts®. But such

2 939 F. Supp. 907 (D.D.C. 1996).

2 Id.at914.

23 See TermoRio S.A. E.S.P. v. Electranta S.P., 487 F.3d 928, 937 (D.C. Cir. 2007). See also the
recent discussion of these and related cases in Thai-Lao Lignite (Thailand) Co. v. Gov’t of
Lao People’s Democratic Republic, No. 10-cv-5256, 2014 WL 476239, at *4-7 (S.D.N.Y. Feb. 6,
2014).
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outcomes are not unique to U.S. courts, and have been reported in other
countries*. While the appropriateness of such decisions is open to debate,
it suffices to say that there is a degree of risk in assuming that court in
other jurisdictions will respect the determination of the reviewing courts
to vacate or modify an erroneous award. Reliance instead on an arbitral
appellate mechanism may reduce this risk. Put affirmatively, the fact that
an award has been decided not only once by the initial tribunal but has
also been subjected to a second review by an independent panel might
discourage any confirmation or enforcement court from any temptation
to review the award once again. For similar reasons, it may discourage
the “losing” party from bringing a judicial review.

B. Arguments against appellate arbitral review

1.  Interfering with the speed and finality of arbitration

The importance of speed and finality in large, complex international
arbitrations is debatable, but there is no doubt that commercial parties
value expedient resolution of their disputes®. In fact, significant energy
has been spent in recent years on amending institutional rules and
national arbitration statutes so as to discourage unsuccessful parties
from pursuing review of awards as a strategic ploy.

It is therefore counter-intuitive to interpose an appellate review
mechanism that will necessarily increase the time and expense in
obtaining an award ripe for recognition and enforcement. As discussed

% See Knull & Rubins, supra note 18, at 547.

»  See, e.g., James M. Gaitis, Reexamining Finality: How to Revise Institutional Practice Rules to
Allow for Reconsideration of Reasoned Arbitration Awards, 23 Alternatives to High Cost Litig.
113 (2005) (“Paramount among those objectives is the implementation of a system that
provides for a decision-making process that is efficient, and which provides for ‘finality’
at the earliest stage possible.”); 1 Gary B. Born, International Commercial Arbitration 82
(2009) (“international businesses generally choose speed and finality over the opportunity
for appellate review.”). But see Nigel Blackaby & Constantine Partasides, Redfern & Hunter
on International Arbitration, {1 1.89-.98 (5th ed. student ver. 2009) (calling neutrality and
enforceability the main reasons for international arbitration).
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below, the AAA Appellate Rules explicitly provide that an award that
would have been considered final for all purposes in the absence of
an arbitral appeal is no longer final until the parties conclude their
arbitral proceedings. Depending on how wide a review is permitted
to the appellate arbitrators, an arbitral appeal may considerably delay
reaching a final award. It may even amount to what is effectively an
entirely new arbitration on the merits.

2. Discouraging arbitrators from making a speedy determination
The flipside of the “benefit” of having arbitrators’ awards opened to the
scrutiny of their peers on an appellate tribunal is that it may slow the
process of rendering awards. For example, in some forms of domestic
U.S. arbitration, it is still the norm to produce very brief awards, often
not “reasoned” in the sense one would expect in an international
arbitration. This is seen as an advantage in certain kinds of arbitration
such as those conducted under the auspices of the Financial Industry
Regulatory Authority (FINRA).

In contrast, the scrutiny applied to investment arbitration awards
is sometimes used to explain why investment arbitrations tend to
produce longer awards and why such proceedings last longer than a
typical commercial arbitration.

3. Interfering with party autonomy by imposing appellate
arbitrators not chosen by the parties

In most existing appellate arbitration mechanisms, parties do not have

total freedom to choose their arbitrators. Rather arbitral institutions

will appoint them unilaterally or will ask the parties to select from a

list. This is in stark contrast to the discretion parties have in a typical

first-instance arbitration.

% SeeFINRA, Decisions & Awards, http://www.finra.org/ArbitrationAndMediation/Arbitration/
Process/DecisionAwards/index.htm (last visited Apr. 21, 2014).
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The reasons for limiting the parties’ discretion is this area are
compelling. First, the selection process can be streamlined by the
institution. Second, and more importantly, many of the benefits of
having a judgment made by multiple adjudicators working together
(as in the case of collegiate appellate courts) are negated if the
adjudicators have been selected by the parties?. Thus, in order to
increase the overall reliability of an appellate arbitral mechanism,
the parties have to sacrifice other interests such as expertise and any
advantages a party hopes to get by having someone on the tribunal
who may have a sense of loyalty to his appointing party?.

4.  Unnecessarily complicating arbitration because
judicial review works just fine

Finally, some critics will point to the fact that if there really is an
“egregious” error of the sort identified above, then the courts can be
relied on to fix it. After all, it is a minority of arbitration awards that
are subjected to judicial review and in only a fraction of those cases is
the award vacated or modified. So why introduce an arbitral appellate
mechanism that creates the potential for undermining an arbitral
review system that works perfectly well without it?

In particular, critics may point to the potential for abuse of appellate
arbitration rules. They will suggest that unsophisticated parties may
unwittingly opt in to an appellate arbitration mechanism not realizing
that it will undermine the core values of speed, efficiency and finality.
Similarly, they will raise the specter of a party with outsized bargaining
power forcing the other party to accept an appellate mechanism simply

77 Ten Cate, supra note 10, at 1148-54.

% Ten Cateillustrates this common practice with a quote from Martin Hunter: “[W]hen [ am
representing a client in an arbitration, what I am really looking for in a party-nominated
arbitrator is someone with the maximum predisposition towards my client, but with the
minimum appearance of bias.” Ten Cate, supra note 10, at 1149 (quoting Martin Hunter,
Ethics of the International Arbitrator, 53 Arbitration 219, 223 (1987)).
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to drag out the arbitral process and discourage disputes from being
arbitrated in the first place.

Of course, this is all supposition. As will be discussed below, it is
expected that the AAA Appellate Rules will be used only sparingly
and particularly so in international arbitration. Time will tell whether
the rules lead to abuses. In the meantime, the AAA is going to great
lengths to educate users about the AAA Appellate Rules to try to
ensure that their advantages and disadvantages are understood.

lll. Precursors to the AAA Appellate Rules

Though the codification of the AAA Appellate Rules is a recent event,
the AAA has accepted the possibility of appellate arbitration for some
time. Even before the introduction of the AAA Appellate Rules, the
AAA included, as part of its model arbitration clauses, clauses that
would provide for arbitral review similar to that in the new rules®.
However, the model clauses lacked details, providing only a rough
framework for the proceedings. Whether appellate proceedings were
going to be conducted professionally and efficiently depended a great
deal on cooperation between the parties. The AAA Appellate Rules
go much further in ensuring that an appellate proceeding is handled
efficiently.

The AAA Appellate Rules are the latest attempt by a major arbitral
institution to develop an appellate arbitration mechanism that will
be palatable to parties who would otherwise be uncomfortable with
traditional, one-shot commercial arbitration. But procedures similar
to those laid out in the AAA Appellate Rules have been available

#  See AAA Appellate Rules, intro. (citing Am. Arbitration Ass’n, Drafting Dispute Resolution
Clauses — A Practical Guide); see also AAA, Construction Guide to Drafting ADR Clauses
18-19 (2007). The current version of Drafting Dispute Resolution Clauses — A Practical
Guide includes a model clause that incorporates the AAA Appellate Rules.
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for some time under the auspices of other arbitration institutions,
including commercial institutions, industry-specific institutions, and
rules promulgated by international institutions.

A. Commercial arbitration institutions: JAMS and CPR
JAMS (formerly Judicial Arbitration and Mediation Services, Inc.)®
and the International Institute for Conflict Prevention & Resolution
(CPR) offer dispute resolution services similar to those of the AAA.
Both JAMS and CPR offer a codified optional appellate arbitration
procedure that parties may include in their agreements.

JAMS’s Optional Arbitration Appeal Procedure?, promulgated in 2003,
is a very brief pamphlet that permits parties the option of appellate
arbitration through the incorporation of the pamphlet’s clauses into
the parties’ agreement (similar to what the AAA provided before the
promulgation of the AAA Appellate Rules) or by reference to the
pamphlet itself*2. The International Institute for Conflict Prevention
& Resolution (CPR) has offered codified appellate arbitration rules
since 1999%.

Information about how the JAMS and CPR rules compare to the AAA
Appellate rules is provided below in Section IV.

% About the JAMS Name, JAMS, http://www.jamsadr.com/about-the-jams-name/ (last visited
Apr. 21, 2014).

3t JAMS Optional Arbitration Appeal Procedure, JAMS (effective June 2003), available at
http://www.jamsadr.com/files/Uploads/Documents/JAMS-Rules/JAMS_Optional_Appeal
Procedures-2003.pdf [hereinafter JAMS Appellate Rules].

3 See JAMS Clause Workbook, JAMS, http://www.jamsadr.com/clauses/ (last visited Apr.
21, 2014); JAMS Comprehensive Arbitration Rules & Procedures, r. 34 (effective July 15,
2009), available at http://www.jamsadr.com/files/Uploads/Documents/JAMS-Rules/JAMS _
comprehensive_arbitration_rules-2009.pdf.

3 CPRArbitration Appeal Procedure and Commentary, CPR, http://www.cpradr.org/Resources/
ALLCPRArticles/tabid/265/1D/604/CPR-Arbitration-Appeal-Procedure-and-Commentary.
aspx (last visited Apr. 21, 2014).

89



HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

B. Industry-specific arbitrations: Gafta, GCA and CAS
Appellate arbitration is a relatively common feature of highly-
specialized arbitration mechanisms designed and implemented
by industry-specific trade associations?*. Since those same trade
associations often provide their members with standard form
contracts, association-sponsored arbitration provides a method
for ensuring that those contracts are enforced consistently and
according to their purpose. In addition, these trade associations
can steer their members away from court and into arbitration by
including appropriate arbitration clauses in the standard form
contracts distributed to members. Examples of trade associations
offering such mechanisms are the Grain and Free Trade Association
(Gafta) and the Green Coffee Association (GCA). Both organizations
offer their members arbitration mechanisms that include arbitral
appeals as of right®.

Disputes brought before such tribunals tend to fall into well-defined
patterns?. They focus, for example, on whether goods were shipped
and delivered appropriately or whether the quality of a certain
commodity matched the grade specified in the contract?®’. Arbitrators
in such tribunals tend to be experienced players within their industry
and they may have additional training or specialization to qualify
them to settle disputes that hinge on technical issues such as quality
grading®.

3 See Redfern & Hunter, supra note 25, {1 10.02, 10.11.

% Grain and Feed Trade Ass'n, Gafta’s Dispute Resolution Service: Arbitration, Simple
Disputes, Mediation — A Guide 4 (2013); Green Coffee Ass'n, Rules of Arbitration, art.
XVII, available at http://www.greencoffeeassociation.org/images/uploads/resources/
PROFESSIONAL_RESOURCES-Arbitration_Rules.pdf [hereinafter GCA Rules].

% See Christopher R. Drahozal, Private Ordering and International Commercial Arbitration, 113
Penn St. L. Rev. 1031, 1045 (2009).

7 See, e.g., Green Coffee Arb. Rules. Article XIII; Grain and Feed Trade Ass’n, Arbitration
Rules, Gafta no. 125 (effective Jan. 1, 2006), r. 5.

3% See Drahozal, supra note 36, at 1046.
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Gafta and the GCA maintain panels of qualified arbitrators in accordance
with their respective criteria and requirements. As an example of the
expertise required for settling commodities trade disputes, the GCA
maintains panels of arbitrators qualified for particular types of coffee
beans, such as the Washed Arabica Panel, the Robusta Panel, and the
Decaffinated Panel®.

Another similar example of industry-specific arbitration is the Court
of Arbitration for Sport (CAS), which is available to hear any dispute
related to sport whether between private parties or between a sports
association and its members. The CAS provides appellate arbitral
proceedings, which parties may invoke to review a first-instance
award from a CAS tribunal or a decision by the regulatory body of
a sports association or federation*’. The CAS even provides model
clauses that can be incorporated into the statutes of associations or
federations around the world to make appeals to CAS available in all
of an association’s proceedings.

C. International institutions: ICSID, WTO and ECA

Appellate review in arbitration is especially important in investment
and trade disputes because the resulting award can provide guidance
(albeit non-binding) on treaty interpretation for other parties.
ICSID’s arbitration rules are considered by some to contain the
“most expansive” provisions for challenging an award*'. They permit
either party to apply to the Secretary-General for an interpretation,
revision, or annulment of the underlying award*’. The annulment

3 See GCA Rules, art. VII.

40 Statutes of the Bodies Working for the Settlement of Sports-Related Disputes, R47. (2013
ed.), available at http://www.tas-cas.org/d2wfiles/document/4962/5048/0/Code20201320
corrections20finales20 (en).pdf.

4 Redfern & Hunter, supra note 25, 1 10.12.

42 ICSID, Rules of Procedure for Arbitration Proceedings, r. 50-52 in ICSID Convention,
Regulations, and Rules, available at https://icsid.worldbank.org/ICSID/ICSID/RulesMain.

jsp-
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procedures in particular have been the subject of considerable
criticism as being unduly cumbersome and time consuming, but
more efficient alternatives are difficult to implement because of the
need to amend the underlying convention establishing the ICSID
system*.

The WTO has made dispute settlement available to WTO members
since 1994, when the Dispute Settlement Understanding (DSU) was
promulgated as a result of the Uruguay Round of negotiations*.
Article 17 of the DSU established a standing body of seven persons
to hear appeals from decisions by the WTO’s expert panels. Appeals
are available in any dispute heard by a panel®.

The European Court of Arbitration (ECA), which administers domestic
and international arbitrations for parties from Europe and the Middle
East‘®, makes recourse to an appellate arbitral tribunal a feature of
its standard arbitration rules?. As such, appeals from ECA awards
are available to parties unless they expressly opt out of them in their
arbitration agreement*.

4 Redfern & Hunter, supranote 25,  10.13-.14; Convention on the Settlement of Investment
Disputes Between States and Nationals of Other States art. 54, Oct. 14, 1966, 575 U.N.T.S.
160. For a critique of ICSID’s review mechanism, see Andrea Kupfer Schneider, Error
Correction and Dispute System Design in Investor-State Arbitration, 5 Y.B. Arb. & Mediation
194 (2013).

4 A portal to WTO official documents is available at http://www.wto.org/english/docs_e/
legal_e/legal_e.htm (last visited Apr. 21, 2014).

% See Understanding on Rules and Procedures Governing the Settlement of Disputes, art.
16.4, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization,
Annex 2, 1896 UN.T.S. 401, available at http://www.wto.org/english/docs_e/legal_e/28-
dsu.pdf.

4 What is the European Court of Arbitration?, European Court of Arbitration, http://cour-
europe-arbitrage.org/content.php?lang=en&delegation=1&id=8 (last visited Apr. 21, 2014).

47 See Arbitration Rules of the European Court of Arbitration, European Court of Arbitration,
art. 28, available at http://cour-europe-arbitrage.org/archivos/documentos/22.pdf.

% Id.art. 28.1.
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IV. Mechanics of the AAA Appellate Rules

This section provides a brief overview of the AAA Appellate Rules,
highlighting how the procedures chosen by AAA will affect the speed
and finality of the arbitration and including comparisons to the JAMS
and CPR rules where appropriate. By examining a few key aspects of
these rules, we can see how the AAA has balanced the competing
objectives set out in Section Il to try to find a compromise that permits
a broader review than would be available in court while, at the same
time, streamlining the procedures to ensure that the process is as
expedited and focused as possible.

A. Availability of the AAA Appellate Rules

Importantly, the AAA Appellate Rules represent two fundamental
primary policy choices on the part of the AAA. First, the rules are
optional — unless the parties agree to them, they will not apply.
Second, in moving from a mere broadly-worded clause to publishing
an entire set of default rules, the AAA is seeking to overcome
resistance to arbitral appellate mechanism by simplifying the
negotiation of such a term. As Irene Ten Cate notes, parties have
always been free to create appellate review by agreement, either by
supplementing an existing set of arbitration rules or by agreeing
to ad-hoc arbitration®. But the reality is that parties, at the time
of contracting, will rarely delve that deeply into the mechanics of
dispute resolution. Even if they cared to heavily negotiate their
arbitration agreement, it is unlikely that the parties themselves or
their counsel will be able to put together an appellate arbitration
mechanism that the parties can feel comfortable agreeing to ex
ante™.

4 Ten Cate, supra note 10, at 1155.
%0 See Knull & Rubins, supra note 18, at 534 (arguing that default rules are often believed to
reflect an optimal or time-tested method of dispute resolution).
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B. Initiating appellate arbitration

1. Availability of review

Parties must opt in to the process governed by the AAA Appellate
Rules®'. The most straightforward way to accomplish this is to include
an explicit reference to the rules in the arbitration agreement. The
AAA recommends the following language:

“Notwithstanding any language to the contrary in the
contract documents, the parties hereby agree: that the
Underlying Award may be appealed pursuant to the AAA’s
Optional Appellate Arbitration Rules (“Appellate Rules”);
that the Underlying Award rendered by the arbitrator(s)
shall, at a minimum, be a reasoned award; and that the
Underlying Award shall not be considered final until after
the time for filing the notice of appeal pursuant to the
Appellate Rules has expired. Appeals must be initiated
within thirty (30) days of receipt of an Underlying Award,
as defined by Rule A-3 of the Appellate Rules, by filing a
Notice of Appeal with any AAA office. Following the appeal
process the decision rendered by the appeal tribunal may
be entered in any court having jurisdiction thereof.”

The model clause notwithstanding, Rule A-1 provides little guidance
on what sort of evidence of intention to adopt an appellate mechanism
is required. The rules are intended to apply where the underlying
award is “rendered under the auspices” of the AAA or the ICDR*. But,
as long as they are clearly incorporated into an agreement, the AAA
Appellate Rules are also available for review of an award issued by

' AAA Appellate Rules, r. A-1

2. Note that the AAA Appellate Rules are intended to apply to arbitration
administered by the AAA or ICDR regardless of which particular rules are being
used. The AAA maintains a vast array of rules for specific types of arbitrations.
See Rules & Procedures, Am. Arbitration Ass’n, https://www.adr.org/aaa/
faces/rules.
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an ad-hoc tribunal. They can also be adopted by parties in a separate
arbitration agreement at any time, presumably as long as the initial
filing deadline has not lapsed®. The only exception to this liberal rule
is that the rules may not be adopted where the arbitration clause is a
part of an adhesion contract between a business and a consumer>“.

JAMS and CPR also make appellate arbitration optional. CPR, like
the AAA, has a set of opt-in rules that govern appeals. The parties
merely have to make reference to the rules in their agreement. JAMS’s
appellate rules are also opt-in, but the appeals procedure is contained in
a pamphlet comprising what is otherwise a model appellate arbitration
agreement. Parties may either write the entire model agreement into
their arbitration agreement or make reference to the pamphlet itself.

The appellate rules of these organizations, while typically aimed at
awards coming from a first-instance arbitration administered by the
same organization, are not technically so limited. The CPR appellate
rules are limited only to arbitrations “conducted in the United States,”
and JAMS'’s appellate rules contain no limitation at all.

2. Notice of Appeal

Recognizing the impact of speed and finality, arbitral institutions
require that the appellate proceeding be completed according to a
compressed time schedule. The first step is the filing of the notice. An
appeal under the AAA Appellate Rules is initiated by filing a notice of
appeal with the AAA along with a copy of the applicable arbitration

% AAA Appellate Rules, . A-3 (a) (i).

% Id.r. A-1, footnote.

% CPR Arbitration Appeal Procedure and Commentary, r. 1.1. (2007 rev.), available at http://
www.cpradr.org/Portals/0/Resources/ADR%20Tools/Clauses%20&%20Rules/CPR%20
Arbitration%20Appeal%20Procedure.pdf [hereinafter CPR Appellate Rules]. The CPR
Appellate Rules contain additional prerequisites to arbitration: (1) award must be final,
(2) must be made in accordance with applicable law, (3) the award must be reasoned, and
(4) there must be a record. CPR Appellate Rules, r. 1.3.
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agreement within 30 days from the date of the underlying award and by
paying a $6,000 filing fee®. The filing party must also simultaneously
serve the a copy of the notice of appeal and the arbitration agreement
on every other party to the underlying arbitration.

The CPR rules also require that a notice of appeal be filed within 30
days after the date of the underlying final award*’. JAMS appellate
rules require a notice of appeal to be filed within 14 days?®.

3. Effect of appeal on underlying award

Rule A-2 of the AAA Appellate Rules provides that, upon filing a
Notice of Appeal, the underlying award is no longer considered final
for judicial enforcement proceedings. This purports to completely
suspend the effect of the underlying award until the appellate
tribunal affirms it or replaces it, fully or partially, with a new award.
This is identical to the approach taken by both the CPR rules and the
JAMS rules®. The legal effect of such a rule is explored in Section V
below.

As is typical of most arbitral rules, the AAA Commercial Rules and
the International Rules both permit a party to apply to the existing
tribunal to request modification of an award for “clerical, typographical,
or computational errors.”®® These “correction provisions” are not
supplanted or modified by the AAA Appellate Rules®. The decision
resulting from a modification request, however, is appealable®.

% AAA Appellate Rules, r. A-3 (a).

7 CPR Appellate Rules, r. 2.1.

%8 JAMS Appellate Rules, T (B) (i)

% See CPR Appellate Rules, r. 2.3; JAMS Appellate Rules, T (C).

%0 AAA Commercial Arbitration Rules and Mediation Procedures, r. R-50 (effective Oct. 1,
2013), available at https://www.adr.org/aaa/ShowProperty?nodeld=/UCM/ADRSTG_004
103&revision=latestreleased.

o AAA Appellate Rules, r. A-2 (b).

02 Id,
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This prompts the question of whether parties may appeal
interlocutory orders or partial awards under the AAA Appellate
Rules. The rules provide no clear guidance. Under the AAA Appellate
Rules, “[a]ny party to an Underlying Award may initiate an appeal...”®®
and “Underlying Award” is defined simply (and somewhat circularly)
as an arbitration award that is subject to appeal under the parties’
agreement®. There is no provision of the AAA Appellate Rules
requiring an award to exhibit a certain degree of finality as a
prerequisite for appellate arbitration. Whether this is what was
intended or whether interlocutory review will be permitted in
practice is unclear.

4.  Selection of arbitrators
Under the AAA Appellate Rules, the default number of appellate
arbitrators is three, but parties may provide for a sole arbitrator®.
The arbitrators must be selected from the AAA’s Appellate Panel or
International Appellate Panel, depending on whether the arbitration
is domestic or international®.

The selection process is as follows: the AAA (or in the case of an
international arbitration, the ICDR) provides the parties with a list of
ten candidates from the appropriate panel, and parties are to agree on
the composition of the tribunal®’. If they cannot agree, each must then
strike and rank the candidates on the list®®. The AAA then assembles
a tribunal based on preference and invites the parties to agree on it.
If they do not agree, the AAA may make any appointments from its

6 Id.r. A-3 (a) (i).

¢ Id.r. A-1 (“Whenever, by stipulation or in their contract, the parties have provided for the
appeal of an arbitration award (“Underlying Award”)...”).

6 Id.r.A-5(c).

% Id.r. A-5 (a).

7 Id.

68 Id.r.A-5 (b).
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panels without further consultation with the parties®. The chair is
appointed by the AAA™.

Under the CPR rules and the JAMS rules, an appellate panel also
consists of three arbitrators by default, but the parties can agree to a
sole arbitrator”'. The JAMS rules provide a slightly more streamlined
procedure in which a case manager will recommend a panel to the
parties for their agreement, but absent agreement, the case manager
will appoint the panel’?. The CPR rules are similar to the AAA’s rules
in that the CPR will first provide the parties with a list of candidates
from an internal panel, but if the parties fail to agree, the CPR rules
provide that the parties may rank the candidates and the CPR will
select the ones with the most favorable scores”.

C.  Jurisdiction

Under the AAA Appellate Rules, the appellate tribunal has the power
to determine its own jurisdiction and to rule on the validity and scope
of the agreement to arbitrate™. However, the appellate tribunal may
interpret the rules only “insofar as they relate to the appeal tribunal’s
powers and duties.” Otherwise, only the AAA may interpret the rules”.
This provides the AAA with the ability to make sure the rules are
applied uniformly and that the spirit of the rules is observed.

D. Scope and standard of review

Rule A-10 provides that parties may appeal “(1) an error of law that is
material and prejudicial; or (2) determinations of fact that are clearly
erroneous.” This can be read to allow for de novo review, especially

8 Id.r.A-5 (b).

0 Jd.r. A-5 (c).

I CPR Appellate Rules, r. 4.1; JAMS Appellate Rules, { (A).
2. CPR Appellate Rules, r. 4.1; JAMS Appellate Rules, T (A).
73 CPR Appellate Rules, r. 4.2.

" AAA Appellate Rules, r. A-9.

7 Id.r. A-13.
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when read next to Rule A-19 (a) (2), which permits the appellate
tribunal to “substitute its own award for the Underlying Award...” But
de novo review threatens to dramatically increase the time and cost
of arbitrations™.

Whatever limitations to pure de novo review inhere in these rules will
depend on the interpretation of the phrases “material and prejudicial”
and “clearly erroneous.” The term “material and prejudicial” is likely to
be interpreted to mean legal errors that affect the outcome’”. The term
“clearly erroneous” is less transparent, but meaning may be ascribed
based on U.S. appellate case law’®, in which the term “clearly erroneous”
has a long history and includes a strong presumption in favor of the
decision below”. The “clearly erroneous” standard also includes the
harmless error doctrine according to which an error that does not
affect a “substantial right” of a party will be disregarded on appeal?®’.

The CPR rules are very similar in this regard. CPR Rule 8.2 provides
that the standard of review on appeal is:

a. That the Original Award (i) contains material and
prejudicial errors of law of such a nature that it does not

6 See Paul Bennett Marrow, A Practical Approach to Affording Review of Commercial Arbitration
Awards: Using an Appellate Arbitrator, 60 Disp. Resol. ]., Aug. — Oct. 2005, 10 at 13-14 (noting
that alosing party will always dispute factual findings so permitting de novo review allows
a “second bite at the apple.”).

77 See ].P. Duffy, AAA Issues Optional Appellate Arbitration Rules, International Law
Office, Jan. 30, 2014, http://www.internationallawoffice.com/newsletters/detail.
aspx?g=e5eabb4c-7927-4570-a096-8bed0bb371a3.

78 At least one other commentator believes that AAA appellate tribunals will interpret the
standard of review in the AAA Appellate Rules in light of U.S. caselaw. See Id. The fact
that the AAA is using the same terms as appellate courts supports this theory.

7% SeeBessemer Trust Co.,N.A.v. Branin, 618 F.3d 76, 85 (2d Cir. 2010) certified question accepted,
15N.Y.3d 836, 935 N.E.2d 802 (2010) certified question answered, 16 N.Y.3d 549, 949 N.E.2d
462 (2011).

80 See Duffy, supranote 77 (citing, inter alia, Shinseki v. Sanders, 556 U.S. 396,407 (2009)). The
harmless-error doctrine is codified in federal law at 28 U.S.C. § 2111.
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rest upon any appropriate legal basis, or (ii) is based upon
factual findings clearly unsupported by the record; or
b. That the Original Award is subject to one or more of the
grounds set forth in Section 10 of the Federal Arbitration
Act for vacating an award. The Tribunal does not have the
power to remand the award.

The CPR rules grant essentially the same grounds for review as the
AAA rules plus all of the grounds that would be available to a party
seeking vacatur under the FAA.

JAMS has a somewhat unique standard. It imports whatever standard
of review “the first-level appellate court in the jurisdiction would
apply to an appeal from the trial court decision.”® Presumably,
for decisions rendered in the U.S,, this rule adopts all of the
standards applied by U.S. courts of appeal including those that are
particularized based on subject-matter and procedural posture.
JAMS recruits heavily from the pool of retired judges to fill its panel
of arbitrators so a rule like this is convenient in that it is relatively
familiar.

E. Record on appeal

The AAA Appellate Rules contemplate an appellate determination
made from a closed record of the proceedings below. Rule A-16
prohibits parties from raising an issue that was not raised during the
underlying arbitration and from submitting evidence that was not
submitted during the underlying arbitration. This rule is productive
for the same reasons that a limited scope of review is productive: it
discourages an appellate review from devolving into an entirely new
arbitration.

8t JAMS Appellate Rules, T (D).
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The JAMS and CPR rules do not have a blanket prohibition on re-
opening the record. The CPR rules empower the tribunal to request
supplementation of the record “as it may deem appropriate.”$? The
JAMS rules are more restrictive as they permit new evidence to be
admitted only if “the basis of the Appeal is non-acceptance by the
Arbitrator of certain evidence or unless the Appeal Panel determines
that there is good cause to re-open the record...”

F.  Timeline

The length of an arbitration proceeding is in large part determined
by the briefing schedule, the number of hearings permitted, and the
time permitted to the arbitrators to render their award. In general,
the stricter the schedule and the fewer the hearings, the sooner the
parties will receive their award.

1.  Deadlines and page limits

Rule A-17 of the AAA Appellate Rules sets out very tight deadlines
and strict page limits for briefing. It contemplates 21 days for each of
the initial brief and answer and 10 days for the reply brief. The initial
brief and answer are each limited to 30 double-spaced pages, and the
reply brief is limited to 10 double-spaced pages®:. Initially, extensions
are limited to a single seven-day extension to be granted not by the
tribunal but by the AAA case manager, which discourages delays
for arbitrator convenience®. But the appellate tribunal is permitted
to make “necessary deviations” from the default schedule, which if
interpreted liberally, may nullify this rule altogether?¢.

8  CPR Appellate Rules, r. 7.3.

8 JAMS Appellate Rules, T (B) (iii).

8 Inaddition, before briefing begins, the appeal tribunal may request a “detailed specification
of issues on appeal.” AAA Appellate Rules, r. A-7 (c).

& Id.r. A-17 (g).

8 Id.r.A-17.
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In contrast, the CPR rules contain no explicit briefing schedule to
ensure speediness. CPR Rule 9 imposes a best-efforts requirement for
speed and a target of six months to complete the appeal. JAMS offers
no explicit briefing schedule or targets, leaving the matter entirely to
the discretion of the appellate arbitrators.

2. No oral argument unless tribunal so orders

Rule A-15 of the AAA Appellate Rules sets forth that “ [u]nless otherwise
directed by the appeal tribunal, all appeals will be determined upon the
written documents submitted by the parties.” The rule goes on to give
the tribunal discretion to permit oral argument, but the introductory
clause suggests that AAA does not want oral argument to be a regular
feature of its appellate arbitrations.

On appeal under the CPR rules, oral argument is available if any
party request it or if the tribunal wishes®’. Under the JAMS rules, oral
argument is available if all parties agree to it or if the tribunal wants it®.
Arguably, neither of these two rules contains the strong presumption
against oral argument that the AAA rules contain.

3. Time to make award

By default, a tribunal under the AAA Appellate Rules has 30 days from
service of the final brief to make its award®. The JAMS rules call for
the appellate arbitrators to issue their decision within 21 days of the
final briefing or final receipt of evidence®. The CPR rules provide no
deadline for the award, but they do exhort the tribunal to use “best
efforts” to avoid delay and conclude the arbitration within six months
of its commencement®.. In all cases, the tribunal may extend this

8 CPR Appellate Rules, r. 7.4.

8 JAMS Appellate Rules, T (B) (v).
8 AAA Appellate Rules, r. A-19 (a).
% JAMS Appellate Rules, T (D).

' CPR Appellate Rules, r. 9.
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time, but the language of the AAA and JAMS rule is a more emphatic
exhortation to the tribunal to make its award within the allotted time
or as quickly as possible.

G. Decision
After the last brief has been submitted Rule A-19 permits the tribunal
to do one of three things:

e adopt the Underlying Award;

* substitute the appellate tribunal’s award for the Underlying Award
(incorporating any aspects not vacated or modified); or

e grant an extension of up to 30 days for the tribunal to request
additional information from the parties.

When the appeal tribunal’s decision is served on the parties, it becomes
the final award “for purposes of judicial enforcement proceedings.”*?
The tribunal may not order a new arbitration hearing nor remand to
the original tribunal®.

The CPR and JAMS rules are very similar to the AAA rules in this
regard, but they differ in one notable aspect. The CPR rules permit an
appellate tribunal to “set aside” an underlying award, and the JAMS
rules permit the appellate tribunal to “reverse” an underlying award
(both, in addition to affirming it or modifying it)*. It is unclear what
effects a “reversal” that is not a modification might produce. Intuitively,
this seems to leave the parties with no award at all and would require
them to convene a new tribunal to resolve their dispute. The AAA
rules do not permit such an outcome. At the end of a AAA appellate

%2 AAA Appellate Rules, r. A-20.
% Id.r. A-19 (a).
% See CPR Appellate Rules, r. 8.2; JAMS Appellate Rules, T (D).
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arbitration the parties have either the same award, a modified award,
or an entirely new award (a “fully modified” award).

V. Conclusions

Although conventional wisdom has it that the majority of arbitral award
are voluntarily complied with, much of arbitration’s attractiveness
for commercial parties is derived from the ready availability of court
enforcement®. As the FAA does not explicitly mention appellate
arbitrations or awards of second instance, there may be some
uncertainty as to the enforceability of an appellate arbitral award.
Similarly, there may be some very practical concerns about the impact
of the arbitral review mechanism on tolling the statute of limitations
for judicial review of the underlying award.

A. Unresolved questions of enforceability and tolling

1.  Enforceability of awards subjected to arbitral appeal

To the authors’ knowledge, there has yet to be an attempt to judicially
enforce an award that has been subjected to the new AAA Appellate
Rules. But some guidance on the attitudes of the courts can be gleaned
from the relatively modest number of cases that have addressed
enforcement of awards subjected to other appellate arbitration
mechanisms. A review of those cases shows that, in general, courts
are willing to accept arbitral appeals and enforce the appellate award
as final?. This is a logical extension of party autonomy. As with non-

% For data and discussion on the rates of voluntary compliance with awards,
see Catherine M Amirfar & David W. Rivkin, Arbitration and Enforcement in
the United States, in The Arbitration Review of the Americas 2014, available
at http://globalarbitrationreview.com/reviews/57/sections/198/chapters/
2253/arbitration-enforcement-united-states/.

% See Reed v. Nat’l Home Ins. Co., 166 F.3d 341 (5th Cir. 1998) (refusing to vacate an
appellate arbitral award where the court found that the appellate arbitrator adhered to
his institution’s (NAC) rules for appellate arbitration); Stonebridge Equity v. China Auto.
Sys., Inc., 520 F. App’x 331, 337 (6th Cir. 2013) (affirming confirmation of award challenged,
inter alia, because the appeal arbitrator confirmed the original award but did not explicitly
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appellate arbitration, the key is for the arbitrators to adhere to the
rules.

Even then, however, an arbitral appeal may not be sufficient to cure
latent defects in an award. For example, in Cofinco, Inc. v. Bakrie & Bros.,
N.V”, an appellate arbitral tribunal reviewed an arbitration award under
the rules of the Green Coffee Association, according to which the
appellate arbitrators were prohibited from receiving any new evidence.
On the record below, the appellate tribunal reversed the original award
and replaced it with its own award. The second award was challenged
in federal court, and the court found that the evidentiary record that
had been created by the original arbitrators was “limited and plainly
incomplete.””® Even though the arbitrators were prohibited by the rules
of their organization from admitting new evidence into the record, the
court found that the complaining party had not had a fair opportunity
to be heard, and that therefore the appellate arbitrators had exceeded
their authority under section 10 (d) of the FAA%.

2. Findlity and tolling

Federal and New York law require applications for vacatur or
modification of awards to be brought within 90 days'®. Rule A-2 of the
AAA Appellate Rules, which governs the effect of the underlying award,
provides in paragraph (a) that upon the filing of a Notice of Appeal,

review it de novo as required by the rules. Court found that the arbitrator did not have to
explain his decisions and there was no evidence that his review was not de novo); Chicago
Typographical Union No. 16 v. Chicago Sun-Times, Inc., 935 F.2d 1501, 1505 (7th Cir. 1991)
(“If the parties want, they can contract for an appellate arbitration panel to review the
arbitrator’s award.”); Cummings v. Future Nissan, 128 Cal. App. 4th 321 (2005) (holding
that an appellate arbitral award is reviewed according to the same standards as any other
arbitral award and that appellate arbitrator is not limited to the standard of review applied
by courts).

7 395 F. Supp. 613 (S.D.N.Y. 1975).

% Id.at 614.

% 9U.S.C.§10(d).

100 1d.§12; N.Y. C.P.L.R. 7511 (b).
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the underlying award “shall not be considered final for purposes of
any court actions to modify, enforce, correct, or vacate the Underlying
Award.” Similar provisions are found in the JAMS and CPR rules. Are
such provisions effective under the law to extend the period for filing
ajudicial challenge, or will the losing party be forced to pursue judicial
review at the same time as exercising rights for an arbitral appeal?

To date, state and federal case law suggests that courts will respect the
impact the rules have on determining the “finality” of the underlying
award for purposes of judicial review. Therefore, the rule that suspends
the finality of the underlying award is effective to toll the period for
judicial challenge.

For example, in a case of first impression, the New York Supreme Court
decided the timeliness of an appeal from a modified arbitration award
where the modification only added attorney’s fees to the original
award. The appeal was brought within 90 days of the modified award,
but not within 90 days of the original award. One of the questions
before the court was whether it could decide the appeal from the entire
award as modified or only the modified portion since the unmodified
portion had not been judicially challenged within 90 days of the award.
The court held that it could consider the award as a whole, analogizing
the situation to a plenary decision on a motion for reargument that
adheres to the original decision. “Such a decision supersedes the
original order for purposes of appeal.”!"!

The same principles apply in federal courts. The arbitral rules will
determine finality of the award and the start of the time for filing
a judicial appeal'® Rule A-2 of the AAA Appellate Rules was likely
drafted with this extant case law in mind.

1 Nassau Ins. Co. v. Jiminez, 116 Misc. 2d 908, 910, 456 N.Y.S.2d 654, 656 (N.Y. Sup. Ct. 1982).
102 See Olson v. Wexford Clearing Servs. Corp, 397 F.3d 488 (7th Cir. 2005) (referring to
definition of “award” in NSDA arbitral rules to determine finality and applying the same
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Finally, the tolling rule is not affected where the underlying award
is adopted wholesale by an appellate arbitral tribunal. In Shait v.
The Millennium Broadway Hotel'®, a labor dispute between a union
and a hotel was resolved by an arbitrator pursuant to an “industry-
wide agreement.” The award was appealed and the appellate
arbitration panel affirmed the underlying award in its entirety'*.
Certain members of the union filed suit in federal court to vacate
the award, and the defendants argued, among other things, that the
union members were barred from challenging the award because
more than 90 days had passed since the original award was issued
and the members did not file the challenge within the 90-day
deadline provided by state and federal law'®. The court dismissed
this objection with only a brief analysis, stating, “Plaintiffs should
not have been required to commence a vacatur action in federal
court during the pendency of appellate arbitration proceedings.”!%
The “determinative date,” according to the court, was the date of
the appellate award, despite the fact that it was identical to the
underlying award'?’.

3. Thorny cases create some uncertainty

One dark cloud on the horizon is a very recent decision from the
Supreme Court of Alaska applying the FAA. In Dunham v. Lithia Motors
Supports Servs., Inc'®®, an employment agreement provided for dispute
resolution by arbitration with the opportunity to appeal to a second
arbitrator. The initial arbitrator found in favor of Lithia, the employer,
and the plaintiffs appealed. The second arbitrator affirmed the award in

analogy regarding tolling as Nassau, supra note 101).

19 No. 00-cv-5584 GEL, 2001 WL 536996 (S.D.N.Y. May 18, 2001).

104 Jd. at *5-6.

105 Id. at *7.

106 [d

107 Id

198 No. S-15068, 2014 WL 1421780, 22 Wage & Hour Cas. 2d (BNA) 538 (Alaska Sup. Ct. Apr. 9,
2014).
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its entirety, and the plaintiffs filed suit to vacate not only the appellate
award, but the underlying award as well. The Supreme Court of Alaska
applied the FAA standard of review to both awards without explaining
why it was necessary to consider both awards instead of just the
second one'”.

The effect of reviewing both awards may be academic in this case
because the second one was an affirmance of the first, although
the standard of review for the arbitral award was de novo only with
regards to questions of law!’. In any case, the court offered no clue
as to what the purpose of dual review was. Dual review is contrary
to the straightforward rule applied in Shait and has the potential to
create tremendous problems for parties receiving an arbitral award.
Consider an award that is modified by appellate arbitration. If on
judicial challenge the underlying award is separately reviewed and
vacated, can the non-modified parts of the appellate award stand?
Will it depend on the appellate standard of review?

Not only are the conceptual problems thorny, but parties will
incur greater expense in having to argue dual review during their
confirmation or vacatur proceedings. Fortunately, this opinion is
unpublished and is likely to be of limited precedential value.

B.  Still unclear how popular

the AAA Appellate Rules will be
Itis unclear how popular the AAA Appellate Rules will be, as historical
data on this subject is scarce. Knull and Rubins informally estimate
that industry-specific commodities arbitrations are appealed in 15-20%

199 For example, heading IV.C. of the opinion read “The Court Will Not Vacate The Arbitrators’
Awards Because Neither Arbitrator Manifestly Disregarded The Law Nor Issued A
Completely Irrational Award.”

102014 WL 1421780, at *3.
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of cases'!. ICSID annulment proceedings are initiated in about 30%
of cases'2.

Every method of adjudication, implies a trade-off between accuracy on
the one hand and speed and finality on the other hand. Accordingly, the
AAA Appellate Rules represent the AAA’s best guess at how parties would
like an appellate arbitral mechanism to function. Among commercial
parties, arbitration has grown in popularity as a method of dispute
resolution in part because commercial parties often prefer to resolve
disputes quickly and definitively even at the expense of accuracy'”. To be
successful in the marketplace, arbitral procedures must accommodate
this preference for obtaining a final award as soon as possible.

A mechanism permitting review of an arbitral award is necessarily
going to increase the time to a final decision and, depending on
applicable law, it may bring into question the finality and enforceability
of both the original award and the appellate award“. On the other
hand, the availability of an appellate procedure may make arbitration
more attractive to parties involved in a dispute that they judge to be
too important to run the risk of an incorrect and un-reviewable award.
Thus to commercial arbitration institutions, which to some extent

" Knull & Rubins, supra note 18, at 558 (citing a communication with Peter Brown, of Peter
Brown Associates, London, Jan. 31, 2001).

12 See Int’'l Centre for the Settlement of Investment Disputes, Background Paper
on Annulment for the Administrative Council of ICSID 12-13, August 10, 2012,
available at https://icsid.worldbank.org/ICSID/FrontServlet?requestType=
ICSIDNewsLettersRH&actionVal=ShowDocument&Docld=DCEVENTSI11.

'3 See Margaret L. Moses, The Principles and Practice of International Commercial Arbitration
4(2d ed. 2012) (“The lack of opportunity for multiple appeals of the decision on the merits
is also an attractive aspect. For businesspeople, there is great value in finishing a dispute
so they can get on with their business.”). But see Knull & Rubins, supra note 18, at 541-43
(arguing that finality may be secondary to other considerations and that finality is not
guaranteed by having a single-instance arbitration).

14" Infact, some arbitral rules explicitly prohibit the parties from seeking any form of judicial
review of their award. See, e.g., LCIA Arbitration Rules, art. 26.9 (effective Jan. 1, 1998),
available at http://www.lcia.org/media/download.aspx?mediald=74.
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compete amongst each other for “customers,” the addition of such
appellate rules can only be a net good. Especially if those rules are
designed to minimize the potential negative effects.

C. Suitability of appellate arbitration
to international commercial arbitration

There is no inherent reason why the AAA Appellate Rules should not
be attractive in the context of international as opposed to domestic
commercial arbitration. Rather, the popularity of the rules is likely to
be driven by how accepted the practice becomes of using appellate
arbitration mechanisms. When one excludes industry-specific arbitral
rules and international institutions, there is little evidence that there
is much appetite from multinational corporations and other repeat
users of international arbitration for the adoption of mechanism like
the AAA Appellate Rules.

On the contrary, sophisticated arbitration users seem more focused
on pushing for reforms that speed up the arbitration process and
reduce costs, while addressing quality concerns through arbitrator
selection. But some corporate users interviewed by the authors
expressed a willingness to consider adopting an appellate arbitration
procedure for high-value transactions (or disputes) or where one
party was reticent to accept arbitration out of fear of a seriously
erroneous decision.

For those limited cases in which an arbitral appellate mechanism is
desired, the AAA Appellate Rules do represent an attractive option
in offering a stand-alone standardized package of rules. Similarly,
the rules represent a thoughtful compromise between the competing
concerns of meaningful review but with an eye towards efficiency
and finality. In an age in which there is a plethora of different rules
competing for attention, the AAA Appellate Rules provide a sensible
option that should be seriously considered.
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A.A. MNManHos,

CTapLUMIA KOPUCT MeXAYHAPOAHOM apOUTPaXHOM NpaKTHKK
topuavyeckoit covpmel Norton Rose Fulbright (Mockea), Magister Juris
(University of Oxford)

OHJIAVIH APBUTPAX:
NPOBJIEMbI, PELLEHWA, NEPCNEKTUBbI

BBEJEHUE

TpaAnIMOHHO K TpEMMYIIeCcTBaM apOuTpaska nepes cyneOHbIMu
pasbupaTenbCTBaMK OTHOCSIT TMOKOCTB MTPOLIEYPbl, CKOPOCTb 1 OT-
HOCUTEJIbHYIO IEHIEBU3HY pacCMOTpeHus crnopa. OqHako Mexay-
HapOJIHbIII KOMMEPYECKUI apOUTpask CErofiHs C ero CTaH/ap TU3U-
POBaHHBIMU NPOLEypPaMH, JJINTEIbHOCTbIO BbIHECEHUS PEeLeHUA
11 aCTPOHOMMYECKO CTOMMOCTDBIO BCETO IPOLECCa YK€ BPSIIL JIU CO-
OTBETCTBYET 3TOMY omnucaHuio. PakTUUeCKU pacCMOTPEHUE CII0-
POB IIpU LieHe UCcKa 10 MuoHa fostapos CLLIA okasbiBaeTcs ang
YYaCTHUKOB TAKOT'O CIIOpPa 3KOHOMUYECKH He3(PPEKTUBHBIM.

OpnHako Ipy MOBBIIIEHUH CTABOK CTOPOHBI CTaJIKUBAIOTCSI CO 3HAYM-
TeJIbHbIM POCTOM 3aTpaT Ha OATOTOBKY CyLIaHMH, TOCKOJIbKY 3a-
4acTyio pe3Ko Bo3pacTtaet 00beM nHGOpPMAIUH, KOTOPOIi CTOPOHbI
BBIHYXIeHbl 0OMEHUBATHCS IPYT C APYTOM U C COCTABOM apOuTpa-
’Ka, BKJTI0Yast HeOOXOMMOCTb PACKPbITHUSI 10KA3aTeIbCTB, 3HAYU-
TeJIbHasl YaCTb KOTOPBIX MOKET COZIeP)KaTbCsl B 37IEKTPOHHOM BUJIE.
CaMo ciyliaHyue CTaHOBUTCSI OU€Hb JOPOTUM, a 3a4acCTYI0 U UCKITIO-
YUTEJIbHO CJI0KHBIM B OpraHU3alliy, KOI/la CBULIEeTeNH, IOpUUUecKue
MpeCcTaBUTENH, apOUTPBI, IKCIIEPTbI, CTEHOrPadUCThI, IEPEBOIUU-
KU U IpyTH€e YYaCTHUKY pa30upaTebCTBa BBIHY K IEHbBI Che3)KaTbCsl
B MECTO IPOBe/eH sl pa301paTeibCTBa C Pa3IMYHbIX KOHI[OB CBETA.
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C pa3BUTHEM 3/IEKTPOHHBIX TEXHOIOTMI MHOTME HAYMHAIOT OTKa-
3bIBaThCsl OT OMOIMOTEK UK TPAJULIUOHHBIX Mara3uHoB, fesast
BBIOOP B 110J1b3Y BOBMOXXHOCTH CKAyaTh KHUTY WJIM 3aKa3aTh He-
00X0nMMBIil TOBAap B MHTEPHETE, He BbIXOZs 13 oMa. boree Toro,
OHHU ellle U YMYAPSIOTCS IpUoOpeTaTh TaK1e TOBAPDI JElIeBTIe,
I[NOTOMY 4TO IIpoAaBLamM HE NIPUXOAUTCA TPAaTUTbCA HA TOPTrOBbIE
MOMelleH s, 3apIIaThl IPOAABLOB U T.II. Eciu gparoreHHoCTH,
JIOPOTOCTOSIIIIME aBTOMOOU/IN MK HEABUXUMOCTb BCE ellle TpH-
00peTaT TPaAULMOHHBIMU CIIOCOOAMM, TO TIPU MEHEE TOPOTUX
CliesIKax MoJb30BaTelH LEHST y400CTBO, CKOPOCTb ¥ 9KOHOMHUIO
CPEJCTB, Iipe/ilaraeMyto MHTEPHET-TOProBei. Mexx1yHap O bl
apOUTpak TaKKe MOCTENEHHO HauWHAeT epPeMeIaThCs B Kubep-
POCTPAHCTBO, YTO B TEOPUU JODKHO 00ECNEUNTh 3HAUNTEIb-
HYIO 9KOHOMUIO BPEMEHU UM CPEJICTB Ha PACCMOTPEHKE CIIOPOB.
ITO AOMKHO OBITH 0COOEHHO BOCTPeOOBAHHBIM ITPU HEOOJIBIIION
LIEHE KCKA, OTHAKO COBPEMEHHBIE TEXHOJIOTMH C HEOOXOAUMOCTBIO
BJIMSIIOT TAK)KE HA OPraHU3alMIo [IPOoLecca B TPaAULMOHHbBIX ap-
OuTpaXKHbIX pa3brpareabCTBAX.

Xotga B Poccuu onnaiin ap61/1Tpa>K [I0Ka MaJIo McciieqoBaH’, 3a py6e-
YKOM HCCJIEIOBAHMS Ha 3Ty TEMY IIPOBOASITCS YXKE HE OHO [IECATHU-
netue’, BmMecTe ¢ TeM, HeflaBHO co3faHHas Poccuiickas ApouTpak-

! ABTOpY ynanocb 0GHapyXMTb TOJBKO OJHY CTAThlO, B KOTOPOIl 00CYK/1aeTcst BOMPOC
CJIOKHOCTEN MCIIONHEHNsT apOUTPaXKHBIX peIleHNnil, BBIHECEHHBIX OHIaiH. CMm.: Yyna-
xun M. M. Ounaiin-apOutpax: 0COOEHHOCTH HCIOMHEHUs pelueHuit // ApOuTpaskHblit
u rpaxkpanckuii npouecc. 2012. Ne 11. C. 26-29.

2 Cwm, HanpuMep: Julio César Betancourt, Elina Zlatanska, Online Dispute Resolution (ODR):
What Is It, and is It the Way Forward? // (2013) 79 Arbitration, Issue 3. PP. 256-264; Philip
Johnson, Enforcing Online Arbitration Agreements for Cross-Border Consumer Small
Claims in China and the United States // Hastings International and Comparative Law
Review, Vol. 36, Issue 2 (Summer 2013). PP. 577-602; Mohamed S. Abdel Wahab, Ethan Katsh
and Daniel Rainey (Eds.), Online Dispute Resolution: Theory and Practice, The Hague,
2012; Slavomir Halla, Arbitration Going Online — New Challenges in 21st Century //
Masaryk University Journal of Law and Technology, Vol. 5, Issue 2 (Fall 2011). PP. 215-
226; Thomas Schult, The Roles of Dispute Settlement and ODR // Arnold Ingen-Housz,
ADR in Business: Practice and Issues across Countries and Cultures, Vol. II, 2011.
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Hag Accouuanys NpoBO3IIacuia B KaueCTBe OfHOM M3 CBOMX Lie-
7eii mpefocTaBe e KJMEeHTaM yCayT OHIaiiH apouTpaxa. B cBsasu
C 3TUM NIPEJICTABJISIETCSI CBOEBPEMEHHDIM 1 MHTEPECHBIM ITpOaHasu-
3UpOBaTh MUPOBOM OMBIT B 3TOI cdHepe, BKIIOUas Haubosee 4acTo
o6cyrk/1aeMble CJIOKHOCTH B 9TOM cdepe.

HekoTopble aBTOpbI yKa3bIBAIOT HA TO, UTO OHJIANH apOUTpPax
B CYILIHOCTH OT/IMYAETCS OT TPALAULIMOHHOTO apOUTpaxa, pexie
BCETrO, UCII0JIb30BAHNEM TEXHOJIOTUIT’. AHa/IN3 TUTepaTyphl Mo-
Ka3bIBaeT, YTO OHJIAMH apOUTpax 00CyKIaeTCst TPUMEHNUTEBHO

PP. 135-155; Ronald A. Brand, Party Autonomy and Access to Justice In the UNCITRAL
Online Dispute Resolution Project (August 2011) // http://ssrn.com/abstract=2125214;
Mustasim Ahmad Alqudah, Enforceability of Arbitration Clauses in Online Business-to-
Consumer Contracts // Journal of International Arbitration, Vol. 28, Issue 1 (February
2011). PP. 67-80; Ronald A. Brand, Party Autonomy and Access to Justice In the UNCITRAL
Online Dispute Resolution Project (August 2011) // http://ssrn.com/abstract=2125214;
Mustasim Ahmad Alqudah, Enforceability of Arbitration Clauses in Online Business-to-
Consumer Contracts // Journal of International Arbitration, Vol. 28, Issue 1 (February
2011). PP. 67-80; Chinthaka Liyanage, Online Arbitration Compared to Offline Arbitration
and the Reception of Online Consumer Arbitration: An Overview of the Literature //
Sri Lanka Journal of International Law, Vol. 22, Issue 1 (2010). PP. 173-194; Samu Kallel,
Online Arbitration // Journal of International Arbitration, Vol. 25, Issue 3 (June 2008). PP.
345-354; Hong-lin Yu; Motassem Nasir, Can Online Arbitration Exist within the Traditional
Arbitration Framework // Journal of International Arbitration, Vol. 20, Issue 5 (October
2003). PP. 455-474; Robert Bennet Lubic, Development of online dispute resolution — the
wave of the future in alternative dispute resolution // Stockholm Arbitration Report, Issue
2,2002. PP. 1-24; Llewellyn Joseph Gibbons, Creating a Market for Justice; a Market Incentive
Solution to Regulating the Playing Field: Judicial Deference, Judicial Review, Due Process,
and Fair Play in Online Consumer Arbitration // Northwestern Journal of International Law
& Business, Vol. 23, Issue 1 (Fall 2002). PP. 1-64; Karen Stewart; Joseph Matthews, Online
Arbitration of Cross-Border, Business to Consumer Disputes // University of Miami Law
Review, Vol. 56, Issue 4 (July 2002). PP. 1111-1146; M. H. M. Schellekens, Online Arbitration
and E-Commerce // Electronic Communication Law Review, Vol. 9, Issue 2 (2002). PP. 113—
126; Steven Anderson, Online Services of the International Centre for Dispute Resolution
of the American Arbitration Association // International Legal Practitioner, Vol. 27, Issue
1 (March 2002). PP. 13-19; Nicolas de Witt, Online International Arbitration: Nine Issues
Crucial to its Success // The American Review of International Arbitration, Vol. 12, Nos.
3-42001. PP. 441-464; Tiffany J. Lanier, Where on Earth Does Cyber-Arbitration Occur:
International Review of Arbitral Awards Rendered Online // ILSA Journal of International
& Comparative Law, Vol. 7, Issue 1 (Fall 2000). PP. 1-14.
3 Chinthaka Liyanage, Op. cit. PP. 178-179.
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K IIBYM MOJIEJISIM pa3pelieHus crnopos. Bo-nepbix, 00 oHmaitH
apOuTpake rOBOPAT B Cily4ae, KOrfia B paMKax TPaJAUIMOHHO-
ro apOUTpa>kHOTro pa3brpaTenbCTBA UCMOIb3YIOT T€ WM UHbIE
TEXHOJIOTMY WJIU TIPUEMBI, KOTOPbIE MI03BOJISIOT IePEBECTH YaCTh
oOlIeHrsT MEeXy CTOPOHAMU B OHJIAIH cdepy (MCMOIb30BaHUE
3JIEKTPOHHBIX NM1CEM, BUIEOKOHPEpEeHLUH U T.11.). B aTOM ciyuae
criefiyeT roBOPUTh 06 apOUTpaske MoCpeaCTBOM (MU C TOMOII[BIO)
OHJIAliH KOMMYHUKALWU.

Bo-BTOpBIX, OHJIAIH apOUTPaXk MOKET UMETh MECTO, KOTZIa BCE OTHO-
LIIEHMS CTOPOH (B TOM YKCJIe 3aK/TI0YEHNE JOrOBOPA, COIEP)KaIero
apOUTPaXKHYIO OTOBOPKY, UCIOJIHEHKE TAKOTO JOTOBOPA U T.I1.) He 110~
KuaroT KubeprnpocTpaHcTsa. B aToM ciyyae peus uzet 06 OHNaiH
apOuTpaske B 9JIEKTPOHHON KOMMEPIIUH.

Hacrosiag ctaTbsg pacCMOTPUT HEKOTOPbIE, HAUOOJIEE YaCTO YIIO-
MUHaeMble 0OCOOEHHOCTH U CIIOXKHOCTU TPUMEHUTENBHO K KaX 0
13 9TUX KaTeropuii OHIaiiH apouTpasxa.

l.  APBUTPAX NOCPEACTBOM OH/TAWH
KOMMYHUKALIUN

OHJIaiiH TeXHOJIOTUK UCIIONb3YIOTCS B apOUTPaske yKe JOBOJIbHO
JIaBHO ¥ 1oBCceMecTHO. Camas pocTast 1, HaBEPHOE, camast pacIipo-
CTpaHeHHas U3 TaKMX TEXHOJIOTUI 3TO OOIIEHHE CTOPOH, apOUTpaK-
HbIX MHCTUTYTOB ¥ COCTaBa apOuTpaka Mex 1y co00# MoCpenCcTBOM
97IEKTPOHHOM 1MoYThL. Kpome TOro, pacrnpocTpaHeHHbIM SIBIISIETCS
POBEJIEHUE CITYIIAHUIA, B TOM YUCJIE JONPOCOB CBUIETEIEN M0 BU-
1IeOKOH(EPEHIICBA3H; UCTIOIb30BAHKE «00IAUHBIX TEXHOIOT U JIs
o6MeHa 37IEKTPOHHBIMH JIOKA3aTeIbCTBAMHU.

4 Slavomir Halla, Op. cit. P. 217.
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Heo6xommmo cpasy oroBOpUTHCS, 4TO apOUTPax MOCPEACTBOM OH-
JNlafiH KOMMYHHKAI[UK OTJIMYAeTCS OT TPaJAUIIMOHHOTO apOuTpaxa
UCKJTIOYMTENIbHO CBOE TEXHOJIOTUYECKOH cTOpoHOi. O6beM uc-
MOJIb30BAHMUSI TEXHOIOTUI MOXKET BapbUPOBATHCS B 3aBUCUMOCTU
OT KeJIaHU CTOPOH U BO3MOKHOCTElN apOMTPa>KHOrO MHCTUTYTA.
CoBpeMeHHbIe TEXHOIOTHH MO3BOJISIIOT [TepeBeCTH BECh apOUTpaK-
HBII [TpoLlecC B KMOepnpoCTPAHCTBO, UCKITIOUYNB B3aUMOZIEHCTBIE
ME3X/1y CTOPOHAMU U apOUTpaMu JIUIIOM K JIUILy. B aTOM ciyuae, BUu-
MO, HalpaIIMBAETCs AHAJIOTHSI C apOUTPaXKHBIM pa3brpaTeIbCTBOM
Ha OCHOBE NMHUCbMEHHBIX JoKyMeHTOB (documents only arbitration)?,
OJIHAKO TaKas aHaJIorus He BCEraa MOKeT ObITh MpaBUIbHOM. OH-
naiiH apOUTPax B 3aBUCKMOCTH OT MOTPEOHOCTEN CTOPOH MOXKET
BKJIIOUYATh B Ce0d POBE/IeHNe CITyIIaHni (HalpuMep, MOCPEACTBOM
BUIEOKOH(EPEHIICBA3M), @ MOXKET JIECTBUTEIbHO OCHOBBIBATHCS
TOJIbKO Ha MpeJCTaBJIEeHHbIX JOKYMEHTax, KOrja perienue 6yaer
BbIHECEHO O€3 MPOBeIeH s 3ace/IaHMIA.

B 10 ke BpeMs1 OHJIaiH TEXHOJIOTMU MOT'YT UCIIOJIb30BAThCS TOJIBKO
J17151 yIIPOILEHN U YIELIEBIIEHMSI T€X UM MHbIX aCIIEKTOB apOUTpaK-
HOW MTPOIIe Ty Pbl, HATIPUMED, TOJIBKO JI7Isl 0OMEHa MPOLIeCCyaTbHbIMU
JIOKYMEHTaMHU, 3JIEKTPOHHBIMH I0KA3aTeIbCTBAMK WJIM [UIS I0TIPOCa
CBUJIETEJIEN, KOTOPbIE HE MOTYT IPUCY TCTBOBATH Ha CiyaHuu. Kak
MpeJICTaBIIAeTC s, TaKasd BO3MOXXHOCTh BhIOOpa 00'beMa UCIIOIb3ye-
MBIX TEXHOJIOTHUI1 JIIsl KOHKPETHOTO Jie/1a IBJIIETCS COBPEMEHHbBIM
MPOSIBJIEHUEM TMOKOCTH apOUTPaKHOM ITPOLEY PBI.

A. [lpeumyujecmsa ucnonb308aHUs OHAALH
KoMMyHUKayuu

B kauecTBe OJHOT'0 13 INIaBHbIX ITPEMMYIIECTB NCII0JIb30BAHUE OH-

NaiiH TeXHOJIOTUi 0OBIYHO FOBOPUTCSI O CHM)KEHUU PacXofioB. [leii-

CTBUTEJIbHO, COBPEMEHHDbIE TEXHOJIOTUU MTO3BOJIAIOT CIKOHOMMUTD,

> Cp., Harmpumep, § 34 Pernamenta MKAC nipu TTIIT PO.
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OJITHaKO HEKOTOPbI€ aBTOPbI BbICKA3bIBAIOT ONPaB/laHHbIE COMHEHUS
B 3QPEKTUBHOCTU TAKOTO METO/ia 9KOHOMUH, NTOCKOJIbKY OCHOB-
HbI€ PACXOJIbl IPUXO/ISATCS HA IOPUCTOB, pabOTAIOIIMX HAJl CTIOPOM®,
B TO BpeMs Kak, Halpumep, poBeJieHre CAyLIaHUii TOCpeCTBOM
BUJIEOKOH(]EpeHLINii NO3BOISIeT 3KOHOMUTD pa3Be YTO Ha CTOMMO-
CTH IIepeJIeTOB K MeCTY CJIyILaHUsl.

Kak npencrasnsieTcs, oqHaKo, onpeie/IeHHOM 9KOHOMUY 103BOJIsIeT
NOOUTHCS UCTIOIb30BAHUE JIEKTPOHHBIX CUCTEM OOMeHa Jo0Ka3a-
TeNbCTBaMu. Bo-nepBbIX, OUeBU/IHASI SKOHOMMUS CBSI3aHa C OTCYT-
CTBUEM HEOOXOAMMOCTH pacleyaTbiBaTh OIPOMHOE KOJIMYECTBO
3JIEKTPOHHBIX JOKYMEHTOB, a TaK>Xe TPaHCIOPTUPOBATb UX K Me-
CTY MTPOBENIEHNSI CITyLIIaHUA 1 00paTHO. BO-BTOPBIX, TpenocTaBe-
HYe€ 37IeKTPOHHBIX I0Ka3aTe/IbCTB NI03BOJIIeT UCIIOIb30BaTh pas-
JIMYHble TE€XHOJIOTUM aHa/lu3a U KOHTEKCTHOTO MOMCKa, KOTOpble
MO3BOJISIFOT COKPATUTh BPEMS, HEOOXOAUMOE 1711 U3y4eHust 60Tb-
1oro o0'beMa IaHHbIX 1 nHpOopMarun. BMecTe ¢ TeM He0OX0AUMO,
KOHEYHO, COTJIaCUThCS, YTO UCI0JIb30BaHNE COBPEMEHHbIX TeXHO-
JIOTHii He TI03BOJISIET B OOJBIINHCTBE Cy4YaeB JOOUTHCS 3HAUM-
TeJIbHOI 9KOHOMMUU.

Tem He MeHee, Kak NpPeNCTaBASIETCS aBTOPY, UCIOIb30BAHUE CO-
BpPEMEHHBIX TEXHOJIOTUI B apOuTpaxke OYIeT TOIbKO yBEIUUU-
BaTbCs1. Y mpruMHaA 3TOMY OBOJBHO MPOCTA — OHU ya00Hee 1ist
M10JIb30BaTeJEN.

Hanpumep, 3auacTyio gokas3aTesnbCTBa 10 A1y IpeoCTaBIIsSIoT-
CS TOJIBKO B 3JIEKTPOHHBIX KOMUSX. B MpUHIIMITE MOKHO OBIJIO ObI
NPEeOCTaBIATh UX HA OYMaXKHbIX HOCUTEJAX, KaK TOro TpebyoT

¢ Chartered Institute of Arbitrators, Costs of International Arbitration Survey (London:
Chartered Institute of Arbitrators, 2011). P.2.
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HEKOTOpbIe apOUTPaXKHbIE PErTTAMEHTDI’. ITO YBETMYUBAET PACXO-
bl CTOPOH, HO Ha (oHe 00111eli CTOUMOCTH apOUTPaXKHOTO pa3bu-
paTesbCTBA TaKOe yBesnuueHue OyieT HesHaunuTe bHbIM. [IoaTomy
C TaKUMK TPeOOBAHUSIMU HE BO3HUKAET MPOOJIEM, €CTTH CTOPOHBI
npenocTasunu 1o 10 uiu 20 npusoKeHuit K CBOUM MPOLECCyarib-
HbIM IoOKyMeHTaM. OJJHaKO KOrjja cCueT NPUJIOXKEeHUI UIeT Ha COTHU
VJTH JIaXKe ThICSYU, TPUYEM MHOTHE 13 JIOKYMEHTOB CaMHu 110 cebe
HaCUMTBIBAIOT HECKOJIbKO AECATKOB U 1a)Ke COTEH CTPaHMUL, T0JIb-
30BaTbCHd 6YMa>KHbIMI/I BEPCUAMU CTAHOBUTCA KAaK MWHUMYM HE-
yno6Ho. Ecniu npu6aBuTh K 9TOMY BO3MOXXHOCTb CO3/1aTh 3JIEK-
TPOHHYIO BEPCHIO MTPOLeCCYaabHOrO AOKYMEHTa, CHAOKEHHYIO
TUNEPCChIKAMU Ha COOTBETCTBYIOIIYIO CTPAHUILY WIIU MOJIOXKe-
HUE 97IEKTPOHHOTO [JOKa3aTeIbCTBa, CTAHOBUTCSI IOHSITHO, TI0Ye-
MYy 9JIEKTPOHHbBIE TEXHOJIOTUHU PACIIPOCTPAHSIOTCS, B TOM YHCIIE
Ha cepy CI0XKHbBIX CTIOPOB.

[ToMMMO OYEBUIHBIX TPEUMYIIIECTB, UCIOIb30BAHKE OHJIAH KOMMY-
HUKAIMK TaK)Xe OPOXK/IaeT OnpezeenHbie TpyaHocTy. Kak npen-
CTaBJISIETCSA, OCHOBHbIE CIO)KHOCTH C UCMIOJIb30BAHUEM OHJIAMH KOM-
MYHUKAIMN B apOUTpake CBA3aHbI C MPAKTUYECKUMU aclieKTaMu
UIeHTUPUKALMY YIaCTHUKOB TaKOM KOMMYHUKALUK, OYIb TO IPH
HarpaBJIeHNUY YBeJOMJIEHUS WU [IPU TPOBEPKE MOTHOMOYHIA Ipe-
craBuTereit. Kpome Toro, MCrob30BaHue 37IEKTPOHHBIX IOKYMEHTOB
¥ «06JIauHbIX» XPAHUJIUII I0KA3aTeIbCTB TpeGYEeT OT MPpOBaiiIepoB
COOTBETCTBYIOIIUX YCIIYT COOJTIOIEHUS ONPEIe/IEHHbIX KPUTEPUEB,
IPY KOTOPBIX JOKYMEHTBI MOT'YT B [JaJIbHEMIIIEM UCTIOb30BAThCS
KakK JI0Ka3aresnbCTBa. ITU TPYAHOCTH OyIyT paCCMOTPEHBI HUXKE,
OJIHAKO CHa4asia aBTop X0TeJ1 Obl OCTAHOBUThCS HA KPAaTKOM 0630pe
MPAKTUKU UCTIOJIb30BAHMU I OHJIANH KOMMYHUKAIMY B COBPEMEHHbIX
apOUTPaXKHBIX CIIOPaX.

7 Hamnpumep, § 15 Pernamenta MKAC mpu TIIIT PO ycranasnuBaeT Tpe6oBaHue o mpego-
CTaBJIEHUH BCeX IOKYMEHTOB B OyMaskHOI1 popme B L1ecTH (TP pacCMOTPEHNUH fiefia Tpe-
Mst apOUTpaMu) WK YeTIpeX (IPK pacCMOTPEHNH [Ie/Id ONHUM apOUTPOM) 9K3EMIUISIPAX.
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B. [lpakmuka ucnonb308aHus OHAALUH KOMMYyHUKayuu

8 apbumparke
HOCKOJ’Ibe OHJIaMiH TEXHOJIOTUM COCTaBJISIIOT BCE 60]’[bLLIy10 4yacCTb
HaIllel KU3HU, BCE COBPEMEHHbIE apOUTPaKHbIE PErIaMeHThI MM0-
3BOJIAIOT UX UCIIOJIb30BaHUE.

Hanpumep, cratbs 3 (2) Apburpaxnoro permamenta MTIT 2012 r.
yCTaHaB/IUBaET:

«Bce ysedomnenus unu coobujerus Cexpemapuama u cocmasa ap-
bumpaca HanpasAwmMcs no nocae0Hemy aopecy CmMopoHbl U
npedcmagumeJisi CmopoHbL, KOMOPOLi OHU NPeOHA3HAYAOMCS, NO-
JIY4eHHOMY UOO OM camoti CMopoHbL, UG 0Om Opy20ii CMOPOHbL.
Taxoe yeedomneHue unu coodueHue moncem 6bime nepedaHo
nymem epyueHus no0 pacnucky, 3aKkazHblM NUCbMOM, KYPbepCcKoll
C1yxc601l, no 3/1eKMPOHHOLE noume U J100bIM UHBLM CNOCOOOM
meneKoMMYHUKAYUU, noomeepucoaruum Gakm omnpasxu» (8bi-
denexo Hamu — A.IL).

Cratbs 12 (2) Benckoro pernamenTa 2013 r. conep>xUT NpaKTUYeCKU
TaKoe ke MOJIOKeHe, OHAKO TpebyeT JoKa3aTelbCTBO Mepeaadu
(a He onpaBKM)®.

[IpoekT HOBOrO apOUTPaKHOTO pernaMeHTa JIOHIOHCKOrO MeX-
nyHapopaHoro ap6utpasxsoro cyna (JIMAC) uzer euie nasnbiie,
IoMycKas BOSMOYKHOCTD HalpaBiieHus TpeboBaHus 00 apoutpa-
)Ke, 0T3bIBa Ha TpeboBaHUe 00 apOUTpaKe, a TAKXKE MEPENUCKU
CO CTOpPOHaMHU MO 371eKTpoHHOM noute’. [Ipu aToMm cT. 4.3 npoek-
Ta yCTAHABJIMBAET, YTO JOCTABKA COOOIIEHUI C UCIIOIb30BAHUEM

8  Benckwii permamenT 2013 . fOCTyTIeH Ha pyCCKOM $I3bIKe IO CChIKe: http://www.viac.
eu/images/Vienna_Rules_RUS_Brosch%C3%BCre_Salpius__Szucsich.pdf.

% Cwm.crt. 1.2,2.2,4.1Tlpoekra HoBoro Pernamenta JIMAC coorBetcTBenHo (file:///C:/Users/
user/Downloads/LCIA%20Arbitration%20Rules%20Draft%2018-02-2014.pdf)
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3JIEKTPOHHBIX CPEJICTB CBSI3M (37IeKTPOHHAsI TouTa Uin Pakc) AOXK-
Ha OCYILIEeCTBJSITbCS TONbKO Ha aJipec, COriacoBaHHbI CTOPOHA-
MU 1 0003HaYEHHBIN aipecaToM, UK Ha aZipec, YKa3aHHBIH CO-
CTaBOM apOuTpaxa.

Cratbs 8 (1) [lpaBrn MexayHapoiHO¥ accollMaliuy FOPUCTOB IO MO-
JIyYEeHHUIO [JOKa3aTeNnbCTB B MEXIyHapoaHOM apbutpaxe (2010 r.)
Tak)Xe MpegycMaTpuBaeT BO3MOKHOCTb IIPOBOAUTD IONPOC OIpe-
NIeJIeHHbIX CBUETeJel C UCM0Ib30BaHUEM BUAEOKOH(EpeHIICBsI-
34 WJIM aHAJIOTUYHbBIX OKAa3aTelbCTB. VIHOra Jonpoc cBUAeTeNen
MO>eT IPOBOAUTLCS Aaxke 1o TenePpoHy, eC/IM HU OfHa U3 CTOPOH
He BO3pa)kaeT MPOTUB 9TOTO.

Kpome Toro, ¢ pacpocTpaHeH1eM 37IeKTPOHHbIX JOKYMEHTOB 3JIeK-
TPOHHOE pacKpbITHE [OKa3aTeabCTB (e-discovery) CTaHOBUTCS Bce
Oonee nonynsgpHbM He TonbKo B CILA, HO 1 Bo Bcem mupe'’. [Ipa-
BuUIa Mex1yHapoaHO accolMaliii IOPUCTOB MO MOy YeHUIO I0Ka-
3aTenbCTB B MEXAyHapoaHoM apoutpaxe (2010 r.) He o6cysxaaoT
MPOLENYPY MIEKTPOHHOTO PACKPBITHS JOKA3aTeNbCTB MOAPOOHO,
HO BCe-TaKy IPMHUMAIOT BO BHUMaHUe GaKT, YTO MHOTHE IOKYMEeH-
ThI Ceifuac XpaHsITCs TOJbKO B 971IeKTPOHHOI popme. Hanpumep, CT.
3 (3) (a) (ii) ykasannbix [IpaBun yctaHaBivBaer:

«8 cayuae ecau JJokymMeHmMbl XpaHSIMcs 6 31eKkmpOoHHOLL popme, 3a-
npawusarouw,as Cmopoxa moxcem camocmosmenbHo Aubo 0oxc-
Ha no pacnopsaxcenuto Cocmaea apbumpaxca udeHmuguyupo-
8amb KOHKpemHble Paiiibl, KpUumepuu noUCKa, KOHKPemHoLx
Juy, unu opyzue cnocobvt noucka maxux Jokymenmos apdex-
MUBHBLM U IKOHOMUYHBLM CNOCO6OM» (8bl0eneHo Hamu — A.IT).

10 Cm. noapoGHee: J. Bedard and ]. Frank, Electronic Discovery in International Arbitration
(Revised) // Grant Hanessian (ed.) ICDR Awards and Commentaries, Juris Publishing, 2012.
PP. 35 et seq.
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Ha ypoBHe apOUTpa>kHbIX MHCTUTYTOB TAKXKe MPe1IaraloTCs ompe-
NieJIeHHble IPUHIUIIBI paCKPbITHS 97IEKTPOHHBIX OKa3aTesbCTB. Tak,
B 2008 r. MexxnyHaponnblii Llentp Paspewenus Crnopos (ICDR) Beimy-
cTun PykoBosiiye mpuHIUITB 10 00MeHy nHbOpMaIieil B Mex1y-
naponsoM apoutpaxe (ICDR Guidelines for Arbitrators Concerning
Exchanges of Information), koTopbie SIBIsIFOTCS1 00513aTEIBHBIMU, €CITH
CTOPOHBI HE IOTOBOPUIIUCH 00 MHOM. ITU PYKOBOJSIME TPUHLIUIIBI
yCTaHaBIMBAIOT OCHOBBI, B TOM UHCJIE 1151 37IEKTPOHHOT'O PAaCKPbITUS
nokasarenbcTs!. KoponeBckuit nHCTUTYT apouTpoB Taksxe B 2008 T.
paspabora [IpoTOKO 1751 97IEKTPOHHOTO PACKPBITHS 0KA3aTETbCTB
B apbuTtpase (CIArb Protocol for E-Disclosure in Arbitration), B KoTo-
pOM TaKxe 06CyKJAI0TCsI BOPOCHI PACKPBITHSI JOKYMEHTOB U MHGOP-
Malliy, COfieprKallleiicsl B 371eKTPOHHOM Bujie %, OHaKoO yKa3aHHbIe
NOKYMEHTBI OCTaBJISIIOT HA YyCMOTPEHNE CTOPOH, KaK1e TeXHOJIOTUU
IOJKHBI CTIO/Ib30BATHCS AJIS1 PACKPBITHS 3/1€KTPOHHbBIX IOKYMEHTOB.

VIHCTUTYLMOHHBIE apOUTPAXKH TAKIKE [PETIAaraloT CUCTEMBI 3/IEKTPOH-
HOro 0OMeHa IOKyMeHTaMu, 4TOOBI YIIPOCKUTb U Y/EIIEBUTD MPOLECC
o6MeHa mporeccyaabHbIMU OyMaramMu U JI0Ka3atenbCTBaMu. AMe-
pukaHckas ApobutpakHast Accounauus (AAA) v ee MexxIyHapoziHast
BeTBb — ICDR — mpeiaralor CTopoHaM MHUIIMUPOBATh apOUTPasKHOE
pasbuparenbCTBO, a TAKXKE BECTH apOUTPAKHOE [IETI0 C TIOMOII[BIO CH-
creMbl AAA WebFile'3. 9ta cucreMa o3BossgeTr He TOJIbKO [10/1aBaTh
npoueccyanbHble JOKYMEHTDI, HO TaK)Xe NPEeJCTaBIATb U OpPraHu-
30BBIBATh [I0KA3aTENbCTBA, OIIAYMBATH HEOOXOAUMBIE COOPBI U T.II.

Cyn MTII B cBOE BpeMms Takxe Ipejjarajl CUCTEMY 3JIEKTPOHHO-
ro oomena nokymentamu NetCase'd. OnHako B HaCTOsIIee BpeMsi

" ICDR Guideline 4: https://www.icdr.org/icdr/ShowPDF?doc=ADRSTG_002579.

12 TexcT mocTymeH mo ccoiike: http://www.ciarb.org/information-and-resources/E-
Discolusure%20in%20Arbitration.pdf.

13 VIndopmauus o cucTeme 10CTYyNHa 3eck: https://apps.adr.org/sandy/fags.jsp#protect.

¥ PexsaMHbIit OYKJIET CHCTEMBI MOXKHO TOCMOTPETS 37ech: https://www.iccnetcase.org/
Netcase/pdf/Pamphlet_En.pdf.
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3Ta cucteMa He paboTaeT, MOTOMY 4TO TpeboBaia 3HaUMTEIbHBIX
BJIOKEHUI B CBOIO MOZIEpHU3aLMIO. B TO ke BpeMs, HaCKOJIbKO U3-
BectHO aBtopy, Cyn MTII nnanupyet pa3paboTKy HOBO# CUCTEMBI
37IEKTPOHHOr0 0OMeHa TOKYMEHTaMMU «C HYJIsD.

B ocHOBE NprMeHEeHUS TAKUX CUCTEM JIEXKUT COrJIacke CTOPOH Ha MX
VCIIO/Ib30BaHKeE U MPEJOCTaB/IEHHE IePCOHUPUIIMPOBAHHbIX TaHHBIX
JUIS IOCTyMa K cucTeMe obMeHa jiokymeHTamu. Heo6xomnmumo oco-
OEHHO MOYEPKHYTh YA0OCTBO TaKUX CUCTEM OOMeHa JOKyMeHTa-
MH, TIPEX i€ BCETO, 11 TPaHCTPAHUUHBIX CIIOPOB, KOT/Ia pa3/InyHble
BOBJIEUEHHbIE B MTPOIECC JIMI[A MOTYT HAXOJUTHCA HA PA3HBIX KOH-
11ax 3eMHoro mapa. CuctemMbl 0OMeHa JOKyMeHTaMu 00eCreynBaoT
JIOCTYTI KO BCEMY JIeNy U3 JIE000ii TOUKYU MUpa yepes MHTepHeT, uTo
CO3J1aeT NOMOJIHUTEIbHbIE YI0OCTBA [/ pabOThI IOCTOSIHHO Pas3’b-
e3Xalolrx apOuTpaKHbIX IOPUCTOB, Ha 3TOM 0CHOBaHUM MOXHO
TPEATOIOKUTD, YTO MOJOOHbBIE CUCTEMBI OYIYT Pa3BUBATHCS Ellle
0oj1e€ aKTUBHO.

[Tomumo npenocTaBieHns OTAENbHbIX YCIYT OHJIAH KOMMYHHUKa-
LI, HEKOTOPBIE Be/lyIliMe apOUTpaskHble MHCTUTYThI pa3pabaTbiBa-
IOT CIlel[1asibHbIe peraMeHThl 1711 OHaiH apoutpaxa. B 2009 roxy
KuTaiickas KoMuccus o MexxyHapogHOMY 3KOHOMUUECKOMY U TOP-
rosomy apourtpaxy (CIETAC) npuHsia crieniuanbHblil periaMeHT [ist
OHJIAliH apOUTpaska, KOTOPbIII HALlENIEH, TTPEX/Ie BCEro, Ha paspeliie-
HMeE CIIOPOB B paMKax OHJIaiiH KOMMEPLMH, HO MOXKeT TaK»e UCIOJIb-
30BaTbCsl A71s1 pa3perleHus IF0ObIX PYTUX CIIOPOB IO COTTIaIeHUI0
CTOPOH". B COOTBETCTBUM C 3TUM PErJaMeHTOM BCSl KOMMYHHUKaLMS
MEXJ1y CTOPOHaMH, apOUTpaM1 1 CEKpeTapuaToM, BKJIF0Yas Halpas-
JIeHUe YBeJJOMJIEHUH, 10/KHA BECTHUCD I10 3JIEKTPOHHO II0UTE, XOTS
HarpasJieHNe C IOMOIIbIO TPaJAULIMOHHBIX TOYTOBBIX M Ky PbEePCKUX

15 Zhao Yun, Tomothy Sze, Tommy Li and Chittu Nagarajan, Online Dispute Resolution in Asia //
Online Dispute Resolution: Theory and Practice. P. 502.
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CepBHCOB TaKXe He NCKJIIoUaeTcsl. PernaMeHT Takske ycTaHaB/IMBa-
eT COKpallleHHbIe CPOKH BbIHECEHN S apOUTPAXKHBIX pellieHuit: ot 15
IHel 10 4 MecsieB ¢ MOMeHTa GOpMUPOBaHMsI COCTaBa apOUTpaxa
(B 3aBUCHMOCTH OT CyMMBI c1iopa)'®. B HacTosee Bpems CBOI pe-
IIaMeHT OHJIaliH apOuTpaka pazpadareiBaeT u Poccuiickas Ap6u-
TpakHast Accouuanusl.

[TomuMo pacnpocTpaHeHus OHIaiH KOMMYHUKAL WY, [TpeiaraeMoi
TPaAULMOHHBIMU apOUTPAXKHBIMU UHCTUTYTAMH, CYIIECTBYET 3Ha-
YUTEIPHOE YKCJIO MTPOBaiiiepoB yCayT B 0071aCTH NUMEHHO OHJIAH
paspeleHs criopos. [Ipy 9TOM peub UzieT He TOJbKO 06 apOuTpaxe,
a pes/Jie BCero o Ipyrux MeToiax aJibTepHaTUBHOTO pa3pelleHus
CIIOPOB, B TOM YMCJIE [IEPEroBOpax U MeAUaLUH.

[epBbie mpoekThl B 061aCTH OHJIAH apOuTparka Bo3HuK/ M B CeBep-
HOIi AMepuke ewie B cepennne 90-x ronos. HenaBHee nccnenoBanue
pBIHKA [TPOBAIEPOB yCIyT B 001aCTY OHIANH pa3pelleHus ClIOPOB
B CeBepHOV AMEpUKE BbISIBUJIO KAK MUHAMYM 27 IE€MCTBYIOLIMX IIPO-
BaiiiepoB, 12 13 KOTOPbIX NpeJarain yCJayTy B o61acTu OHNANH
apbuTtpaxa'’. ABTOpbI 3TOr0 UCCJIeJOBAHUST OTMETUIIH, UTO MPO-
BeJIeHle BUI€OKOH(QepEeHIINII TpeiaraeTcs MpoBaiiiepaMu yCiyr
B 00/1aCTH OHJIAlH pa3pelieHrs CIOPOB I0BOJIBHO PEMIKO, B TO Bpe-
M$ KaK 0OMEH TEeKCTOBbIMU COOOIIEHUSIMU U JIOKYMEHTAMU, MHOT/IA
C UCII0/Ib30BaHNEM TeepOHHbBIX IeperoBOPOB, SIB/ISIETCSI OCHOBHBIM
MeTOZIOM KOMMYHUKaLuu %,

AHanorudHoe nccae0BaHne IPUMEHNUTENIbHO K EBpore nokasaiio,
YTO €BPONENCKME IPOBAIAEPDI YCIYT OHJIalH pa3pelleHus CIIOpPOB

1 Cm noapo6uee: Kim M. Rooney, New CIETAC Online Arbitration Rules, http://
kluwerarbitrationblog.com/blog/2009/05/27/new-cietac-online-arbitration-rules/.

17" Arthur Pearlstein, Bryan Hanson and Noam Ebner, ORD in North Americain: Online Dispute
Resolution: Theory and Practice. PP. 434, 437.

18 Ibid. P. 438.
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KOHLIEHTPHUPYIOTCH, NIPEX/ie BCEro, Ha Meauanuu. Viccinenosarenu
yKasaJii TOJIbKO OfIHY MCIAHCKYO 1aT$OopMy, KOTOpas pesocTaB-
JISIET TaKKe yCayru B o61macTu apbutpaxa'.

C. YsedomneHue cmopoH
PaccmarprBaemble B JaHHOM pa3fesie TPyIHOCTH OTHOCATCS B PaB-
HOI CTeleH! K OHJIaiH apOUTPasKy B 3JIEKTPOHHON KOMMEPLIUH.

Kaxk mpezncrasnsgercs, cobmonerre pa3nuuHbix GopmMabHbIX Tpe6o-
BaHU K yBEJJOMJIEHUIO 1 UAACHTUPUKALIMY TPeJICTaBUTeIel CTOPOH
MOXeT CTaTh Hanbosee CylieCTBEHHOMU MPoOIeMOit i pa3BUTHS
oHsaiiH apoutpaxa B Poccun

Poccutickue cy/ipl 10 CHX MOp B L1€7IOM CKENITUYECKU OTHOCSITCS K HC-
T10J1b30BaHMIO 37IEKTPOHHOM epenyCcKy B KauyeCcTBe 0Ka3aTebCTB.
CynebHasi mpakTHKa B 3TOI 06/1aCTH IaJIeKO He MOC/e0BaTebHa.
Tak, B onHoM nenie Genepasnbhbiit Apoutpaskubiii Cyn 3anagHo-Cu-
OMPCKOTr0 OKpYyTa COrlacuiIcs C CyI0M arneuIsMOHHON NHCTAHINHY,
4TO pacrevaTKa 97eKTPOHHOIT MEPENUCKU CTOPOH He Moria ObITh
NPYHATA BO BHUMaHKe B Ka4eCTBe JJOKa3aTeJbCTBa COrJIacoBaHMUs
LI€HBI pabOT, MOCKOJIBKY OTCYTCTBOBAJIM MTOAMKMCH YITOJTHOMOYEHHbIX
npejacTaBuTesNel CTopoH?.

OpnHako cornacoBaHus MEePenucKy Mo 37eKTPOHHOM MouTe KakK OcC-
HOBHOT'O METO/a HarpaBJeH!s YBeJJOMJIEHNI 110 IOTOBOPY MOXeET
OBITh JOCTATOUHBIM [1JIs1 TOTO, UTOOBI Cy/] IPUHSIT BO BHUMAHUE Ta-
KYIO MIEPENUCKY Aaxke 6e3 Haan4uus B Hell 37IeKTPOHHOI mofnucu?.

19" Marta Poblet and Graham Ross, ODR in Europe // Online Dispute Resolution: Theory and
Practice. P. 467.

% TlocraHoBnenue ®enepanproro Apburpaskuoro Cyna 3ananHo-CuGupcKoro okpyra
ot 03. mapra 2009 r. N ®04-1207/2009 (1502-A46-11) mo neny Ne A46-6166/2008.

2 Tlocranosnenue OenepanbHoro Apburpaxsoro Cyga MockoBckoro okpyra ot 11 Map-
ta 2012 r. mo memy Ne A40-29687/11-34-260.
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Bonee Toro, camo 1o cebe OTCYTCTBHE B JOrOBOPE COTMaIeH st 00 Kc-
T0JIb30BAHUU 3/IEKTPOHHON MEPENUCKU KaK Croco6a KOMMYHHUKa-
LMK MEXy CTOPOHAMU He 03HAYaeT HEBO3MOXXHOCTD MCI0JIb30Ba-
HUS ee B KaUeCTBe JJOKA3aTebCTB BbIMOMHEHUS paboT. Cy Takxke
yKasaJi, uTO CTOPOHOM He ITPeICTaBIeHO I0BOIOB 00 yCTAHOBIEHUU
IIPY PaCCMOTPEHUH [e/1a KAaKUX-TUO0 00CTOATENBCTB, CBUIETEb-
CTBOBABIIKMX O HEBO3MOXXHOCTHU UAEHTUPUIMPOBATD JIEKTPOHHOE
nuchbMo 0brecTBa MO0 00 UCKAXKEHUSX B HEM, a CYIOM He ObLIO
YCTaHOBJIEHO 0OCTOSITEIBCTB, CBUETEIbCTBYOLIMX O HEBO3MOXHO-
CTU UAEeHTUPUKALMN IIEKTPOHHOTO MHUChbMa JTNO0 ero UCKa>KeHU.
B cBs13U € 3TUM 371eKTPOHHASI TEpenucKa Oblia Mpru3HaHa JOMyCTH-
MBIM ZI0Ka3aTeIbCTBOM U Obl/ia [OJIOKeHa B OCHOBY perleHust cya.
Tak>Kke Cy/ibl UHOT/Ia HA3HAYAIOT 9KCIIEPTHU3Y [/Isl yCTAHOBJIEHUS ay-
TEHTUYHOCTU 3/IEKTPOHHOM MEPENnUCKu?,

Ecnu cTopoHbI cornacoBany B JOroBOpe 3/1eKTPOHHYIO IOYTY, Ha KO-
TOpPYIO HaIpaB/sgeTCs u3BelleHne 00 apOuTpaxe, a Takxke BCe 10-
KYMeHTbI B SHeKTPOHHOM BUgeE, TO pOCCMﬁCKHe Cyan MOI‘YT 6bITb
GoJiee CKJIOHHBI IPUHSATD 3JIEKTPOHHYIO MEPENUCKY B KAUECTBE
JI0Ka3aTesbCTB?,

TeM He MeHee Hesb3sl TOBOPUTH O CJIOXKMBLIEHCS B Poccuu npak-
THKE, B COOTBETCTBUU C KOTOPOU Cy/Ibl BO BCEX CITyYasiX rOTOBbI
ObL1M OBl IPUHUMATH BO BHUMAHMUE 37IEKTPOHHYIO [IEPEIUCKY CTO-
POH B KauecTBe [J0Ka3aTenbCTB. B Takoii cuTyaluu HEBO3MOXXHO
pe/cKas3arh, KAKUM 06pa3oM Cy/ibl OyayT OLleHUBATh HATIPABJIEH-
HbI€ T10 37IEKTPOHHOM MOYTE YBEOM/IEHNS O Hayasie apOUTPasKHO-
ro pasbuparesnbcTBa, GOPMUPOBAHUK COCTaBa apOUTparka UK Ha-
3HaueHWH JaThl M BpEMEHH CiTyIuaHus. [03TOMY, K COXaIeHHIO, 11

2 Onpenenenne Boiciiero Apourpaxsoro Cyaa PO or 15 mapra 2010 r. Ne BAC-2621/10.

% Tlocranosnenue ®ezepanpHoro Apéurpaxuoro Cyna Llentpanbroro okpyra ot 05 Mast
2011 r. mo meny Ne A68-4041/10.

#  Cp. rakxe cT. 4.3 [Ipoekra ApGurpaskHoro pernamenta IMAC.
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cob6mofienns TpebOBaHuUil O HaIeXalleM U3BEIeHUN IPUIETCH,
CKOpee BCET0, HAMpaB/isTh OyMa>kHble BEPCUU 3HAYMMBIX J1JI51 TIPO-
ecca yBegomuieHui”. OnHako HeoOX0AMMO YUUTHIBAT, UTO AaXKe
Hampas/ieHNe TOKYMEHTOB KypbepCKOii Cly»00i He rapaHTUpyeT
TOTO, UTO CY/Ibl MPU3HAIOT APYTYI0 CTOPOHY HAaJIeXalUM 0Opa-
30M YBE€JIOMJIEHHOIA.

Hanpumep, B 01HOM 13 HelaBHUX JieJT CY/ibl YCTaHOBUJIH, YTO yBe-
JIOMJIEHHE O Ha3HaYeHNY eAMHOIMYHOro apouTpa ObIo HampasJe-
HO I10 YKa3aHHOMY B KOHTPAaKTe aJipecy, HO BpyUeHO JIUILY, KOTOpoe
He COCTOSIJIO C POCCUIICKMM OTBETUMKOM B TPYIOBBIX OTHOILIEHUSIX.
[Tocnenyromye yBefoMIeHNS HANPABIISJIMCh 110 HHOMY afipecy —
ajipecy IMpeKTopa o NpaBOBbIM BOIIPOCAM MaTepPUHCKOI KOMIIAaHUN
OTBETYHMKA, yKa3aHHOTO UM B 97IeKTPOHHOM nucbMe B JIMAC, koro-
PBIM COIJIaCOBBIBAJIOCh HA3HAYEHHE OHOTO apOUTpa BMECTO TPEX.
YBenoMIIeHuS 110 3TOMY afipecy pOCCUICKHE CYZbl TAK)KE TOCUUTa-
M HEeHaZJIeXallMMHU, TIOCKOJIbKY B TEKCTEe 3TOr0 MUChbMa He ObLIo
IpSIMOTO yKa3aHMsl Ha U3MEHEeHe ajpeca yBenoMreHus. Ha atom
OCHOBaHWY B IPU3HAHUM U TIPUBE/IEHUH B UCIIOIHEHNE NHOCTPaH-
HOT0 apOUTPaXHOTO perieHus ObI0 0TKa3aHO™.

CorylacoBaHue UCTIOIb30BAHM 3IEKTPOHHOM MOMUCH B IEPEMUCKE
TMI03BOJISIET 110 KpalHel Mepe YCTaHOBUTb, UTO YBEIOMIIEHUE UCXO-
[IUT OT JIMIA, KOTOPOE 3HAUYUTCS €ro OTIPABUTEJIEM, U UTO COIEP-
YKaHue 9TOro COOOIIEHUS OCTANOCh HeM3MeHHbIM. OiHaKo mpoobie-
Ma C UCIIOJIb30BAHUEM 3JIEKTPOHHOIA MO/IIUCH 3aKJII0YAETCS B TOM,
YyToO peran/IpOBaHI/Ie HOpF[I[Ka Bbla4yu, y,/:[OCTOBepeHI/IH 1 UCIIOJIb-
30BaHMs BJIEKTPOHHOM TOAMKCH NPUBSA3aHA K COOTBETCTBYIOMIEH

% Takast BO3MOXXHOCTb, Hanpumep, npegycmorpena Pernamentom CIETAC 06 onnaitn

apburpaxe.

Cwm.: [Tocranosnenue ®epepanbHoro Apburpasxsoro Cyna [loBomkckoro okpyra ot 17 ne-
kabpst 2013 r. mo meny N° A65-30438/2012. [To cOCTOSIHUIO Ha JaTy HANMCAHUS TaHHON
cratby cyneOHble akTbl 0OxanoBaHbl B Boicumit ApburpaxHbiit Cyn PO B nopsake
Haz30pa.

26
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fopucauKImu. Hanprumep, poccuiickoe 3aKOHOaTeNbCTBO HAaMpaB-
JIEHO Ha peryaupoBaHue UCKJIIOUUTEbHO MCIOIb30BaHUS 3JIeK-
TPOHHBIX HO/‘.'[HI/ICGﬁ B POCCI/II/I, HO HE B TPAHCI'PAHWYHbIX OTHOLIE-
HUsIX. HackombKo aBTOpY M3BECTHO, B HACTOSIIIIEe BpeMsI He CylIie-
CTBYeT peryauMpoBaHMs UCIOIb30BaHUsl 37IEKTPOHHBIX TOANKCEN
Ha r1106aIbHOM YPOBHE WJIH XOT$1 ObI TPAHCTPAHUYHOTO PU3HAHMU S
3JIEKTPOHHBIX MOJINCEl, yIOCTOBEPEHHBIX B [PYTUX FOCYAapCTBaXx.

Emte onHa mpo6iemMa ¢ UCIO/Ib30BaHUEM JIEKTPOHHBIX MOAMUCEN
CBsI3aHa C TeM, UTO He BCE MPABOBblE CUCTEMbI IPU3HAIOT UX FOPU-
IUYECKYIO CUJIy U He BCe TPaBOBbIE CUCTEMbI IPUPAaBHUBAIOT 37IeK-
TPOHHYIO IOANNCH K CO6CTB€HHOpy‘-IHOﬁ noanucu. COoTBeTCTBEHHO,
OJTHA 13 CTOPOH MOYKET HANPABJISITh KOPPECIIOHEHIIMIO U3 CTPaHBbI,
r/ie 9IeKTPOHHAS MOUCH TPU3HAETCSI aHATIOTOM COOCTBEHHOPYU-
HOH MOAMNCH, B TO BpeMs KaK IIpaBoBasi CUCTeMa JIpyTroii CTOPOHBI
BOOOILIE He NpU3HaeT IOPUANYECKOM CUJIbI 32 3JIEKTPOHHOM MOJ-
nuchio. B Takoit cuTyanuu Hesb3si TOBOPUTB, UTO JJOBEpHe Ka10i
CTOPOHBI K UCXOASILIIUM OT APYTO# CTOPOHBI COOOIIeHNsIM OyIeT 3a-
IUIIATHCS OJUHAKOBO.

D. Hoenmucpukayus npedcmasumeneli

Kak npencrasnigeTcs, pacCCMOTpEHHbIE B JAHHOM pasfielie TPYyAHO-
CTHU OTHOCATCA B paBHOﬁ CTEeIleHU K OHJIaliH ap61/1Tpa>Ky B 9JIEKTPOH-
HOI KOMMEpLUU.

[lpyras npo6nema 3aKJ04aeTcsl B TOM, YTO POCCUICKHE CYIbl 3a-
YacTyio C CUMIIaTHEl OTHOCSTCS K 3710y OTPEOIEHUSIM CO CTOPOHBI
POCCUICKHX OTBETUMKOB, KOTOPbIE Ha CTaZUM UCIIOJHEHUS pelie-
HU$ 3asIBJISIIOT, YTO HE 3Ha/MM 00 apOUTpakHOM pa3buparesnbCTBe
Y HE IMeJTU BO3MOXKHOCTH TIPeJCTABUTh CBOU 0O bSICHEHMSL.

77 Cm.: Denepasnbhblii 3akoH oT 06 anpesns 2011 r. N¢ 63-03 «O6 351eKTPOHHON TOAUCHY,
B 0cobeHHOCTH CT. 8, 16 11 18.
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[Toka3aTesbHbIM C 3TOU TOUKYM 3PEHUS SIBJISIETCS HEJaBHUM CIIOP
MEe>XX My MObCKOM KOMIIAHUEH U POCCUICKUM OOIECTBOM II0 T10-
BOJy MPU3HAHUS U IPUBEIEHUS B UCIOTHEHHE apOUTPaXKHOTO
peutenus JIMAC?. B npu3sHaHUM U NPUBEJEHUN B UCIIOJHEHUE
apOUTPa’KHOTO pelleHrst ObIO 0TKA3aHO B CBSI3U C HecoOroe-
HMEM HaJ|JIeXallero nopsika yBeJ0M/IeHUsI OTBETUNKA 00 apOu-
TPaXKHOM pa3dUpaTeNbCTBE U CYIIECTBEHHBIM HAPYILIEHUEM ap-
OUTpa’XKHO# MPOLeTyPBlI.

B cornaurenun CTOpoH coaepykasnach apOUTpakHast OrOBOpKa, CO-
IJIaCHO KOTOPOIi CIIOp JOXKeH ObLI pasperuaThes B JIOHJOHE MO pe-
rnamenty JIMAC Tpems apoutpamu. B apOutpaskHOM perieHun
YKa3aHo, 4TO «8 X00e 00MeHa KoppecnoHOeHyueli Mexcdy cmopoHamu
u JIMAC ... cmopoHbl coznacuiuce usmeHums nyHkm o6 apoumpance
maxum 06pazom, 4mo6bl MONCHO ObLIO HAZHAUUMb eOUHONUYHOZ0 apOU-
mpa». OT IMEeHU POCCUICKOT0 OTBETYMKA NIEPENUCKY BeJl IUPEKTOp
IO TPAaBOBBIM BOIIPOCAM €r'0 MaTEPUHCKOM KOMIIaHUH.

CTOpOHBI 3aK/II0YX/IM MIPOBOE COIJIALlIeHHe, U B CBSI3U C 9TUM ap-
OuTpaXkHoe pa3bupaTenbCTBO ObIIO MpHOCTaHOBIeHO. OHAKO poc-
CHIICKasi CTOPOHA He WCIIOJIHUJIA YCJIOBHSI MUPOBOTO COIJIAIICHHUS,
¥ TIPOM3BOJCTBO MO Aeny Obu1o mpopomkeHo. Kypbepckas ciysxoba
JI0CTaBUJIa POCCUIICKOMY OTBETUHMKY YBEJOMJIEHHE O HEOOXOANMO-
CTM NPEACTaBUTb OT3bIB HA MCK, HO HUKAKUX IOKYMEHTOB OT HEero
He noctynuio. [IpeactaBuTeIb OTBETUMKA TaK)XXe He MPUHUMA
y4acTus B 3aceJaHNN.

3a0/HO CY/Ibl OTMETHIIH, YTO Y AUPEKTOPA [0 TPAaBOBbIM BOIIPOCAM
MaTepUHCKON KOMITAaHUK POCCUACKOTO OTBETUYMKA, KOTOPbIIA BEJI T1e-
perucky ¢ JIMAC oT nMeHHU MOCJIeJHETO, B TIOOOM Ciyyae He Oblio

% Cwm.:Iocranosnenne ®exepanproro Apburpaxuoro Cyna[loBomkckoro okpyra ot 17 me-
kabps 2013 r. mo neny Ne A65-30438/2012. B HacTosLIMil MOMEHT CyieGHbIe aKTbl 00K a-
noBaHbl B Beiciuuit Ap6utpaskusiit Cyn PO B mopajke Hagzopa.
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MTOJIHOMOUMIA BBICTYTIATb OT MMEHU OTBETUMKA, IIOCKOJIbKY OH HE CO-
CTOUT C OTBETYMKOM B TPYAOBbIX OTHOIIEHUSAX.

Ecnu tpynHocTy ¢ fokasbiBaHMeM dakTa yBeIOMJIEHHUS] CTOPOHbI
Y [laXkKe y4yacTus ee MpefCcTaBUTeId B IPOLeCCe BO3HUKAIOT Aaxe
B paMKax TPaANILMOHHOTO apOUTpaa, Korjaa [Jisl yBeJOM/IEeHHsI 1C-
MOJIb3YIOTCS YCIYTH KyPbEPCKHUX CITY>K0, TO B paMKax OHJIaiH apOu-
Tpa)ka clie[lyeT OUaTh elile 60IbIIUX TpyaHOCTel. Eciiu BpyueHue
KYpbepCKO ci1y>k00¥1 yBeJOMIIEHNS 110 aipecy, yKa3aHHOMY B KOH-
TpaKTe, MO)XHO IPU3HATb HEJJOCTAaTOUHbIM HAa TOM OCHOBaHUH, YTO
NIOJTyYMBLIee YBeIOMJIEHNE JIULI0, OKa3blBaeTCs, HE COCTOMT C afipe-
CaTOM B TPYZIOBbIX OTHOLLIEHHUSIX, TO YTO Xe JIe1aTh C YBeJOMJIeHUSI-
MM T10 37IEKTPOHHBIM CPeJICTBaM CBSI3U?

EC]'[I/I Hpe]:[CTaBI/ITeHb TOII-MEHEI>KMEHTa MaTepI/IHCKOﬁ KOMIIaHUH,
BeyLIMI NIEPENUCKY OT UMEHU OTBETUKMKA, MOXET BCErza BO3pas-
UTb, YTO y HETO HE ObLIO MOJHOMOYHH, TOTOMY UTO OH HE COCTOUT
B TPYZOBBIX OTHOLIEHHUSIX C OTBETUMKOM, TO KaK1M 00pa3om obecrie-
YUTh UAEHTUPUKALMIO U TIPOBEPKY TIOJIHOMOYMIA TPEICTaBUTEIEN
IpY paspeleHny ClIOpoOB OHJIAH?

OueBugHO, UTO MAeHTUUKALMS IPEeICTaBUTEIEH U IPOBEpPKa UX
MIOJTHOMOYMI He0OXOIMMa, B YaCTHOCTH, TIPU [TPOBEIEHUY CITYIIAHUI
C MCT0JIb30BaHMEM BUIeOKOHPEPEHIICBI3M UM aHaJIOTUYHBIX TEXHO-
noruii. Hanpumep, npy ncnonb3oBaHNM BUEOKOHPEPEHLICBSI3U B paM-
Kax IMpollecca B rocyIapCTBEHHOM apOUTPaKHOM Cy/ie TTOTTHOMOYH ST
Npe/iCTaBUTe IS IPOBEPSIET CYAbsl TOTO CY/a, e GU3NUeCKU HAXOANT-
csnpefcTaBuTesNbY. B HEKOTOpbIX CTpaHax MOJHOMOYH S IPeCTaBu-
TeJIs1 MOTYT IIPOBEPSITbCSl HOTapuycaMy, afiBoKkataMu U T.I. OnHako
B TPAHCTPAHMYHOM KOHTEKCTE 9TO HE MO3BOJISIET PELIUTD TPOOIEMY
NIOJIHOCTBIO. Hanpymep, mosiHOMOuUMS IpeACcTaBUTEST aHTJIMICKOMN

»  Yacrs 3 ct. 153.1 ApbuTpakHOro npomueccyanbHoro kopekca PO.
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CTOPOHBI MOT'YT ObITb MOATBEPIK/EHbI AHITUICKIM COTTUCUTOPOM,
HO KTO NOATBEPAUT OJHOMOUMS [TPEJCTaBUTEISI POCCUICKOI CTOPO-
HbI [10]] CTPAXOM TOM e OTBETCTBEHHOCTH 3a HEKaueCTBEHHYIO IIPO-
BepKy nonHomounii? Kpome toro, aTo B 1060M criydae BEIET K yC-
JIO)KHEHUIO MIPOLIECCa, YTO MOKET B KOHEUHOM UTOTe HUBEIMPOBATh
BC€ O4YE€BHUIHDIE IPEMMYIIECTBA NCIIOJIb30BAHUA OHJIal{H TEXHOJIOTUM.

B KauecTBe OIHOrO U3 pelieHuit mpobdIeMbl MOXKHO MTPEIOKUTD HC-
T0JIb30BaHKE NHIMBUYaIbHbIX AEHTUPUKATOPOB, BblJaBa€MbIX CTO-
pOHaM MmpoBaiifiepamu yCayr OHsaiiH apoutpasa. He cexkper, uto B uH-
TepHeTe eXeJHEBHO POBOUTCS Macca oneparuii, TpeOyoIinx Haji-
nexatei uaeHTUGUKaLMK JIULL ¥ TOATBeP K IeHN sl IOJTHOMOYMiA. Peub
UJIET O Pa3/IMYHbIX GaHKOBCKHUX OMepaLusX (HamprMep, C UCTIONIb30Ba-
HMeM pa3nuuHbIX 1atdpopM «bank-KnneHnt»), onepawnusix no sak/oye-
HHUIO CZIeJI0K C IPOM3BOHBIMU PUHAHCOBBIMY MHCTPYMEHTAMMU, Bbllaua
97IEKTPOHHBIX PACTIOPSKEHNE OpOKepaMm 1 T.I. Mex1y KOHTpareHTa-
MU 3aKJII04aeTCs J0r0BOp, B KOTOPOM IIPOIUCHIBAETCS MOPSIIOK U yC-
JIOBUSI UCTIO/Ib30BAHMUSI 9JIEKTPOHHBIX CUCTEM CBA3U. OOBIYHO TaKkKe
yKa3blBaeTCs, UYTO CTOPOHbI HECYT OTBETCTBEHHOCTDb 38 COXPAHHOCTD
NAHHBIX [/Is1 OCTYIIA K CUCTeMaM, a UCI0Ib30BaHUE COOTBETCTBYIO-
KX UAEHTUPHUKATOPOB U Naposieil 03HayaeT, UYTO BOCIO0/Ib30BaBLIIe-
ecsl IMH JTUILIO BJISIETCS Ha/IIeKAIUM 00pa3oM yIOTHOMOYEHHBIM.

B KOHTeKCTe B3aMMOOTHOLLIEHHIT MEX Y OAHKOM 1 KJIMEHTAMHU C HC-
M0JIb30BaHUEM 3JIEKTPOHHbBIX TEXHOIOTUM (cucTeM «baHk-KnueHT»)
POCCHUICKHE CYIbl UCXOAST U3 TOTO, UTO UCII0JIb30BAHNE CPE/ICTB
uneHTUUKaLNUY, IPelyCMOTPEHHbIX JOrOBOpaMHy, IOATBEPXKAaeT
Ha/ln4Ke NOJIHOMOYMI y T11La, Aatolero nopy4venue. [Ipu aTom cyzbl
UCXOIAT U3 TOTO, YTO KJIMEHT, He 00eCeYrBaOIUE HEOOXOIUMYIO
3aIlMTY CPE/ICTB UAEHTUHUKALNH, HECET CBSI3aHHBIE C 3TUM PUCKU’.

% Cwm., Hanpumep: [Tocranosnenne ®enepanbHoro Apourpaskaoro Cyzna YpanbCKoro okpy-

ra ot 29 okra6ps 2013 r. Ne ®09-10829/13 no meny Ne A76-24697/2012; [ocranoBeHue
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OnHako TOo, uTo paboTaer i 3aK/IIOUeHHUs JIOTOBOPOB, He 00g3a-
TesibHO OyneT paboTaTh [Jis paspelleHus CrnopoB. KoHeYHO, MOKHO
TIpU 3aKJTI0YEHUN apOUTPaXKHOTO COTJIAlIeHUsI OOMEHSIThCS TaHHBI-
MM [I7151 OCTyIa K COOTBETCTBYIOILEH CUCTEME NpoBaiiiepa ycuayr
OHJIAlH apOouTpaska. MOXHO MPeayCMOTPETh, UTO UCIIONIb30BaHKE
3TUX IaHHbIX O3Ha4YaeT HaJuure y BOCHOIb30BaBIIEr0Csl UMH JIMLA
MOJTHOMOYHH. ITO MO3BOUT PELIUTh MPOOIEMY UAEHTUGUKALIIN
IpeficTaBUTese CTOPOH U MPOBEPKY X OJTHOMOUMI 1 IEpeHeCTH
PHMCKM MOJTyYeH! s HeCaHKIIMOHUPOBAHHOTO JOCTY A K CUCTEME 00-
MeHa MHpopMaLueli Ha CTOPOHY, OT UMEHU KOTOPO¥ TaKOH AOCTyN
OCYILECTBJISIETCSL.

E. 0becneyeHue aymeHmu4Hocmu doKa3amesnbCcms
[Tpo6rema ay TEHTUUHOCTH [lepejaBaeMOi 3JIEKTPOHHBIM Ty TEM UH-
¢dbopmany BO3HUKAeT B CUJTy CAMO¥i IPUPObI TaKON MHGOPMaLMK.
B oTanume T [OKYMEHTOB Ha GyMaskHbIX HOCHUTEISIX, NIEKTPOHHAS
uH}OpMaIKs He CYLIECTBYeT «B OPUTHHAEe» — ePeaaloTCs BCeria
konuu. C OIHO¥ CTOPOHBI, 3TO CUJIBHO YIIPOIIAeT NPOoLeaypy nepe-
J1auu, TOCKOJIBbKY KOTMI BCETrja MOXKHO CJie/IaTh BEJTMKOE MHOXECTBO.
C npyroii CTOpOHBI, MOy YUBILAsI 3IEKTPOHHYIO KOMHIO CTOPOHA IT0-
Ty4aeT HaJl Hell CBOEro pojia 3JIeKTPOHHOE FOCIIO/ICTBO — MOXET €€
YHUYTOXXUTD JIM U3MEHUTb 110 CBOEMY YCMOTpeHMIO. [Ipy 3TOM 13-
MeHeHUs [0 CPaBHEHHIO C U3HavyabHOW KOMuel He BCeraa MOXKHO
IPOC/IEIUTD, U YK TOUHO MOYKHO CKa3aTb, YTO OHU He Bcerza OyayT
OYEBH/IHBI THIAM, He 00/1aIal0IINM CIIELUATbHBIMU TO3HAHUSIMU
B 3TOIi cepe.

Bompoc o6ecneyenns ayTeHTUIHOCTY MHGOPMALIUH JIEXUT HE CTOJIb-
KO B paBoBo¥i cdepe. Peub uziet ckopee 00 onpesieieHHbIX Tpe6o-
BAHMSIX, KOTOPBII JOJKHBI ObITh BBITIOJHEHBI TIPOBAEPOM YCIYT

®epepanbHoro Apourpaxsoro Cyna MockoBckoro okpyra ot 04 cenrsiops 2013 r. rio neny
Ne A40-155120/2012.
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OHJIalH apOuTpaska, 4TOObI TO3BOIUTh PEAIbHOE UCIIOIb30BAHKE
COOTBETCTBYIOIIKX JOKYMEHTOB B KaueCTBe [0Ka3aTe/lbCTB.

B cooTBeTCTBMY C OfHUM 13 KOMMEHTATOPOB HEOOXOAUMOCTB 00e-
CIIEYUTDb ayTEHTUYHOCTD 3JIEKTPOHHON MHPOpPMALK BO3HUKAET
Ha pa3/IMYHBIX HTANax OHJIAMH MPOLecca, HO 9TO HEOOXOANMO /ISl
obecreyeHvist HaJIe)XHOCTH CUCTEMBI U I0Bepust K Heit®'. Pagymeercs,
€CJIM B POLIECCE UCTIONb3YIOTCS 3JIEKTPOHHBIE KOINY IOKYMEHTOB,
MIMEIOLIMXCS B OYMakHOM BHZie, HEOOXOAMMO TaK)Ke 00ECIIEUNTb UX
COOTBETCTBHUE OPUTHMHANAM. ITA CUTYyaLUsI HE OTINYAETCS OT IPEJIO-
CTaBJIeHUsl KOIIMI B paMKax TPaAULIMOHHOTO apOUTpaxa, h Mo3To-
My peruarbcs 3Ta npobema JO/KHa aHAIOTMYHBIM 00pasoM: Ipy-
rast CTOpOHa JI0/DKHA 3aSIBUTD O PACXOXKIEHUSAX MEXK/TY OPUTHHATIOM
¥ IIpeICTaBJIeHHO Komuedt. Hike peun moiiger o Tex Tpe6oBaHuX,
KOTOpBIE JIOJKHBI OBITh BBINOTHEHBI IPOBAIEPOM YCIIYT 110 37IEK-
TPOHHOMY 0OMeHY JOKYMEHTaMH, YT0ObI 00€CTIeYnTh BO3MOKHOCTD
MCIIOIb30BaHM s IOKYMEHTOB B KAYECTBE 0Ka3aTebCTB, KaK B paM-
Kax apOuTpa)kHOro pa3bupaTenbCTBa, TaK U B Ja/IbHEHIIEM B CITy-
yae OCraprBaHust apOUTPaXHOTO PeLIeHHSL.

BO-HepBbIX, HeO6XOI[I/IMO MMETb BO3MOXHOCTb IIPOBEPUTDH AYTEH-
TUYHOCTb COOOIEHNH, UCXOASIIMX OT YYaCTHUKOB IIPOLIeCca, YTo-
OBl rapaHTUPOBATb, UTO MOJTyUEHbI OHU B TOM e BH/[E, B KOTOPOM
ObLTH OTIpaBiieHbl. Heo6XoauMo Takke MMETb BO3MOXKHOCTD MOJ-
TBEPANTD, YTO BCE NPUKPENIEHHbIE (aiiybl, TOKYMEHTHI, IPOrpam-
Mbl OB/ IIepeJaHbI IOJTHOCTBIO B M3HAUAIbHOM BUTIE.

Bo-BTOpBIX, TpOBaiiaep ycayr OHIaiiH apOuTpaxa A0/mKkeH obecre-
YUTh XpaHEHHUE MONTyYeHHO HHOPMALIMK TAKUM 06pa3oM, 4TOObI
ee HEBO3MOXKHO ObIJI0 UBMEHUTD U YTOOBI K HEHt MOXKHO OBLIO MTOTY-
YUTh JOCTYII B AanbHelieM. KpoMe Toro, B ciy4yae UCronb30BaHuU

3 Cm. mogpoOuee: Haitham A. Haloush, Op. cit. P. 357.
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BUPTYasbHbIX KOMHAT JJAHHbIX MJTM 00IaUHBIX XPAHUIIUII] HEOOXOMIH-
MO 00€CIeynTh CUCTEMY PETUCTPALIMN AKTUBHOCTH B HUX, YTOObI KC-
KJTIOUKTh OecciieiHoe ncue3HoBeHue $aiiioB an ux nogmeny. MHbi-
MU CJIOBaMH, HeOOXOIMMO BECTH CBOETO POJia Ky PHAJI, U3 KOTOPOTO
Ob110 OBl BUZHO, KTO U KOT/1a 3arpy»kasi KOHKpeTHbIe (aii/ibl B CUCTe-
MY, @ TaK>Ke IPOM3BOIUIIUCH JIK KaKHe-THO0 MaHUTYJISLIMY C HUMHU.

OTCcyTCTBUE HaIeXKHBIX MEXaHU3MOB [TPOBEPKU U IMOATBEPXKIEHU ST
ayTeHTUYHOCTH JJaHHBIX MOXKET IOTEHIMAIbHO HETaTUBHO CKa3aThb-
Cs1 He TOJIbKO Ha IMOMy/IIPHOCTY OHJIAlH apOuTpaxa y rmoab3oBare-
neit. OTCyTCTBUE BO3MOXHOCTH POAEMOHCTPHUPOBATD, UTO COOT-
BETCTBYIOI[ME JaHHbIE ObUIU MPEICTaBIEHbI COOTBETCTBYIOIIEH
CTOPOHOI1, MOXET HeraTUBHBIM 00pa30M CKa3aTbCs Ha BO3MOXKHO-
CTU NPU3HAHUS U TPUHYIUTEIbHOTO UCIIONHEHNsT apOUTPaXKHOTO
peLIeHus.

Il. OHNAWH APBUTPAX _
B COEPE 3/IEKTPOHHOW KOMMEPLUU

HecmoTps Ha pacnipocTpaHeHye 371eKTpPOHHON KOMMepLMH, ciequdu-
YeCKHe MeXaHU3Mbl pa3pelleHus OHIalH CIIOPOB BCe elle HaXOASITCS
B CTa/IN¥ Pa3BUTHSI U HE SIBJISIIOTCS I0CTaTOYHO PaCpOCTPaHEHHbIMU.

B kauecTBe 0OJHOrO U3 NPUMEPOB MO>KHO FTOBOPUTDb O CUCTEME OH-
JIaliH pas3pelleHns CIIOpoB, CyllecTBOBaBIIel B pamkax eBay ¢ 2000
no 2008 rr. Cuctema agMuHUCTpUpOBanach pupMoii Square Trade
Y OT/IMYaach YaCTHbIM MEXaHU3MOM UCIIOJIHEHUS PelleHuH, 110-
CPeACTBOM NPUCYXAEHUS WX TULIEHNS TeX WU UHBIX y4aCTHU-
KOB CIellMaJbHbIX OYKOB, [I0Ka3bIBAIOIINUX, HACKOJIBKO UM MOXHO
IOBepsATb2,

3 Cwm. noxgpo6Hee: Joachim Zekoll, Online Dispute Resolution: Justice Without State? P. 4.
(http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2398976).
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B kauecTBe camoro pacnpoCTpaHeHHOrO (M YCIELIHOro) IpuMepa OH-
MaifH paspereHust CIOpoB 00bIYHO TOBOPST O pa3pelieHn ClIOPOB
0 noMeHHbIX UMeHax B pamkax [CANN — MexayHapoaHOH opranusa-
LIMY, PeryIMpylolLeli BOIPOCh, CBSI3aHHbIE C JOMEHHBIMU UMEHAMY,
[P-anpecamu v T.I1. ITa OpraHM3anus NpyHsja creluanbHyo IpoLe-
nypy — EnuHy0 nonuTHKy pasperieHus CliopoB 110 JOMEHHbIM UMe-
HaM (UDRP), koTopas ycTanaBnnBaeT NOPSIIOK pa3peLieHns CIIOpOB,
Kacarolnxcsa JoMeHHbIX uMeH. OHa MpUMeHsIeTCs 71 BCex 00IInx
JIOMEHHBIX 30H 00111ero ypoBHA®. ITa cUCTEMA TAK)Ke O3BOJISIET UC-
M0JIb30BATh CCTEMY YaCTHOTO UCIIOTHEHN pelenuit. Heobxonnmo
IIPY 3TOM OTMEHHUTD, YTO Havaso cropa B paMkax UDRP He nnmaer
0OBIYHbBIE CY/IbI BO3MOXXHOCTH PACCMaTPUBATh TOT JKe CaMBblii CIIOP.

Bo MHOrom aHanoruuHast cucteMa Obuia co3jjana B Kurae B pamMkax
Kuraiickoro nupopmannonsoro nentpa uatepset ceteit (CNNIC).
Cnopsl pazperatotcst no CNDPR-Rules u anmMunucTpupytorcs 1By-
Ms apOUTpaskHBIMU UHCTUTYTaMu — KuTaiickuM CIETAC 1 rOHKOHT -
ckuMm HKIAC?.

A.  3nekmpoHHoe apbumparkHoe coznaweHue

Crarbs Il (1) KonBenunu OOH o npusHaHuu U NpyBeieHUH B UC-
TOJIHEHVE MHOCTPaHHbIX apOUTPaskHbIX perenuit 1958 r. (manee —
Hbfo-l?lopKCKaﬂ KoHBeH111151) 00s13bIBaET IOr0BaprUBaIOIHECS TOCY-
[apcTBa MPU3HABATDh «[TMCbMEHHbIE» apOUTPaAKHBIE COTJIALIIEHUS.
[Ipu aTOM «mepmuH «nucbMeHHOE co2/auieHuUe» 8KaI0UAem apoumpaxic-
HYI0 02080pKY 8 002080pe, UNU apOUMpANCHOE cozaauieHue, NoOnu-
CaHHOEe CMOPOHAMU, UNU codeprcaujeecs 8 0OMeHe NUCbMAMU UNU
meniecpammamu»>>. PazymeeTcs, Hb}o-l7lop1<cr<aﬂ KouBenuus 6bina

3 TaKuX Kak «.COMmy, «.0rg».

3 Cm. nogpo6uee: Zhao Yun, Timothy Sze, Tommi Li and Chittu Nagarajan, Online Dispute
Resolution in Asia // Online Dispute Resolution: Theory and Practice. PP. 500-502.

% Cratpall(2) Hb}o—l;lopKCKoﬁ kousenuuu. Crarba IV (1) (b) HblO-I;]OpKCKOfI KOHBEHLMU TaK-
K€ YKas3bIBaeT, YTo [ LieJlell [IPU3HAHUSL M [IPUBEIeHNU B HCIIOHE Ve apOUTPaskHOTO
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paspaboTaHa 3a0JIro [0 MOSBJIEHNS HHTEPHETA U COBPEMEHHBIX
cpencTB o6MeHa nHpopmanueit. OqHaKo aBTOpbI pa3paboTaHHO-
ro noutu yepe3 30 net Tunosoro 3akona IOHCUTPAJT o mexny-
HapOHOM KOMMEpUECKOM apOUTpake BCE XKe He XOTEN yCTaHaB-
nvBaTth GpopMasibHble TPeOOBaHMS, KOTOPbIe Obl IPOTUBOPEYNIIU
Hpio-Mopkckoit KonBeHun®, XoTs 1 HeCKOJIbKO PacIIMpuIIH 110-
HSITHE MMCbMEHHOU GOPMBIL.

Yactsb 2 cT. 7 3akoHa PO ot 07.07.1993 . N2 53381 «O mexyHapon-
HOM KOMMEPUYECKOM apOuTpaxe»*’ ycTaHABIMBAET:

«Coznawerue cuumaemcs 3aKkH0UeHHbIM 8 NUCbMEHHOU PopMe,
eciu OHO codepycumcst 8 00OKyMeHme, NOONUCAHHOM CMOPOHA-
MU, UNU 3aKJI0YEHO nymem 00MeHa NUCbMamul, CO0OUeHUS-
Mu no mesematiny, mesiezpagy uiu ¢ UCNOJb308aHUEM UHbLX
cpedcma 271eKmpoces3u, 06ecnevusaouux GuKkcayuw makozo
coznauieHus, 160 nymem 00MeHA UCKOBbLM 3a518JIeHUEM U OM-
3bIBOM HA UCK, 8 KOMOPbIX 00HA U3 CMOPOH ymeep1coaem o Ha-
JUMUU coznauieHus, a 0py2asi npomue 3mozo He 803paxcaem.
Ccoinka 6 dozosope Ha dokymeHm, codeprcawsuli apbumpaxyc-
HYI0 02080DKY, S16/151eMCs. apOUMpaNCHbIM CO2/IAUEHUEM NPU
yca08ul, umo 002080p 3aKJIOUEH 8 NUCbMEHHOL popme u 0aH-
HAsl CCLLKA MAKOBa, YUMo desaem ynomsiHymylo 02060pKy ua-
cmbto 002080pa».

Ecnu cTOpoHBI 3aK/II0UMIN COIJIallieHue O repeznade CIopoB B ap-
OUTpak B MUCbMEHHON GpOpMe, HO COTIacoBajy paspelieHune Cro-
POB C yCJIOBHEM pacCMOTPEHMS CIIOPOB MOCPEACTBOM OHJIAWH

pelueHust He0OXOAUMO TIPeCTABUTD «N00JIUHHOE COZNaulerue, ynomsaHymoe 8 cmamve I1,
UIU QONHCHBIM 0OPA30M 3a8ePEHHYI0 KONUI0 MAK08020>.

% Julian Lew, Loukas Mistelis, Stefan Kroll, Comparative International Commercial Arbitration.
Kluwer Law International, 2003. P. 131.

37 Ocnosana Ha cT. 7 (2) Tunmosoro 3akona OHCUTPAJI 1985 .
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KOMMYHUKAIINK, TO po0ieM ¢ GopMasbHON [1eACTBUTETBHOCTDIO
apOUTPaXKHOTO COIIAIIEHN s He BO3HUKAET B IPUHIIUIIE.

OnHaKo CIOXXHOCTU MOTYT BO3HMKHYTDb B T€X CJIy4asiX, KOraa BCA
Ce/Ka IPOMCXOIMJIa B pesXUMe OHJIaliH. He cekper, uTo 17151 coBep-
LIEHNS NOKYIIKY B UHTEPHETE JOCTAaTOYHO «KJIMKHYTb» HA KHONKY
NOATBEPXAEHME. B 3TOM ciyyae BO3HMKAeT BONPOC O BO3MOXHO-
cTu coboaeHs TpeOOBaHM s O TOM, YTO COTJIAlIEHHE 0TKHO ObITh
noonucaxo croponamu. OObIYHO MOKYIIATEb JOIKEH OTAEBHO OT-
METHUTb CBOE COrJIacue C MPUMEHUMBIMHU K IOTOBOPY YCIOBUSIMY,
B KOTOPBIX MOXXET COJIEp>KaThCst apOuTpakHast oroBopka. Cornacuie
Ha o0I[1e YCIO0BUS CIETIOK (B KOTOPBIX MOXKET COZIEP)KAThCs apOu-
Tpa’kHOE COTJalleHue) B paMKax 3JIeKTPOHHOM KOMMEpLIUM 3a4a-
CTYIO MOXKET BbIpa)kaTbCs B Ha)KaTHM Ha KHONKY «Cornacen», «/la,
{lpunumaio» u T.10. (click-and-wrap). B CILIA ®enepanbhbiit ApOu-
TpaXkKHbIT AKT TpeOyeT cOoOIOIeH s TMCbMEHHON GOPMBI, HO MPH
3TOM TaKHe 3aK/IIOUEHHbIe B UHTepHeTe U (pOpMasbHO HENONH-
CaHHbIe CTOPOHAMMU COIJIAIIEHHU S IPUBHAIOTCST 00SI3aTETbHBIMMU 11T
cropon®. [IpeacraBnsiercs, 4To 3TO MpaBUbHBINM noaxox. HecmoTps
Ha TO 4TO (OPMaJIbHO MOAMUCH CTOPOH HET, COTIalleHre ObLIO BbI-
pa’keHO B MMCbMEHHOM (a He yCTHOI) popme.

Bo3HUKHOBEHHUE HOBBIX CIIOCOOOB KOMMYHUKAIIMU CTAJI0 IPUUUHOMN
nepepabotku ct. 7 Tunosoro 3akona KOHCUTPAJI 8 2006 r. B pe3yiib-
Tare OSIBUJIMCh [1Ba BapyuaHTa 3Toi ctaTbu. Ecyin BapuaHT Il B npun-
LMIIe HE COIEPXKUT CChUIKY HA MUCbMEHHY0 pOpMY apOUTPaXKHOTO
COrJIallieHrs, TO BapuaHT I, He 3arparuBas TpeGOBaHue O COOO-
JIeHUHU TIHCbMEHHO GOpMbI, ycTaHaBIMBaeT Oosee mubepanbHOe
perynMpoBaHue cilydyaeB, KOrjla TakoBasl JOJKHA NPU3HABaTbCs

% Mohamed S. Abdel Wahab, ODR and E-Arbitration // Online Dispute Resolution: Theory
and Practice. P. 396.
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cobmonenHoii. Tax, ct. 7 (3) Tunosoro 3akona FOHCUTPAJI B HOBOI
pefaKLyy yCTaHaB/IMBaeT:

«ApbumpaxcHoe coznauieHue cuumaemcs 3axkJ1UeHHbIM 8 NUCH-
MeHHOUL popme, eciu e2o cooeprcanue 3aGuKCUpoBaHo 8 KaxKoli-
2ubo popme, HE3ABUCUMO OM MO20, 3AKTHOUEHO AU apOUMpaNc-
HOe cozsiauieHue U1u 002080p UNU Hem 8 yCMHoll Gpopme, Ha Oc-
HOBAHUU N0B8e0eHUsI CMOPOH UJIU C NOMOULbIO OpY2UX Cpedcme.

Jlng paccMaTpuBaeMoii 3eCh TeMbl MMeeT 0cob0e 3HavYeHue Crie-
AYIOUIMH YHKT TOM e CT. 7, KOTOPbIH IIOCBSLIEH HEMTOCPECTBEHHO
VICTIOJIb30BaHMUIO 9IEKTPOHHBIX COOOIEHHIA:

«Tpebosanue o 3akn0ueHUU APOUMPANCHOZ0 COZNAUIEHUS] 8 NUCh-
MeHHOIL popme Y00871emeopsemcs I1eKMPOHHbIM COOOUEHUEM,
eC/lU CO0epHCauyascs 8 Hem UHGopmayus 1618emcs 00CmMynHol
07151 ee nocaedyouyezo UCNOIb308aKUSL; “AeKMpPOoHHOe coobujeHue”
03Hauaem a060e co06ujeHUe, KOMOPOe CMOPOHbL Nepedarom c no-
MOUbI0 CO00WeHUTl DaHHbLX; “CO0OU eHUe OaHHbLX” 03HAUAEM UH-
popmayuro, n0020moe.ieHHy10, OMnpas.eHHy10, Ny YeHHYI0 UNU
XPAHUMYI0 C NOMOUW,bIO 3/IEKMPOHHBLX, MAZHUMHbBLX, ONMUYECKUX
UU AHAI02UYHBLX CPedcms, BKI04As 31eKMPOHHbLL 0OMEH OaH-
Howmu (I0]), anekmpoHHy0 noumy, meezpammy, meaekc uau
mene(akc, Ho He 02PAHUYUBASCH UMU».

Takoe KPOKOe ompe/ieieHNe 3IeKTPOHHbBIX COOOIIeH I 1715 Lieelt
NPU3HAHMS TUCbMEHHON GOPMbI COOIOAEHHO! MO3BOMUT PACIIN-
PHUTb UCTIONB30BAHKE apOUTPaXKa B OHIANH KOMMEPLIUH.

HecmoTps Ha TO YTO MOArOTOBIEHHBINT MUHUCTEPCTBOM IOCTULINN
P® B pamkax TpeTeiickoit peoOpMbl aKeT 3aKOHOMPOEKTOB IKOObI
ocHoBbIBaeTcs Ha TunosoM 3akone FOHCUTPAJI B penakunn 2006 T,
IpUBe/IeHHbIE BhILIE TOJIOXKEHUsI O Tubepanusanuu Tpe6oBaHmit
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K MMCbMEHHOU $popMe He OblN BKITIOUeHbl HU B poeKT Penepasib-
Horo 3akoHa «O TpeTelicKuX cyax u apouTpaxe (TpeTeiickoM pas-
ouparenbcTBe) B Poccuiickoit @eepannu», H1 B UBMEHEHHYIO CT. 7
3akoHa PO «O MexxayHapOIHOM KOMMEPUYECKOM apOUTpaske».

Takum 00pa3oM, poCcCUiCKOe 3aKOHOIATEIbCTBO, CKOpee BCEro, CO-
XPaHUT I0BOJIbHO (pOpPMaIbHBIN MOAXOM K TPeOOBAHUIO O MUChMEH-
HOI GpopMe apOUTPAKHOTO COrTIALIEHNS, YTO MOXKET 3aTPYJHUTh
pasBuUTHE OHJIANH apOUTPaXka CIOPOB B 3JIEKTPOHHOM KOMMEPIIVH.

[Tomrmo popmebl, BaxkHOE 3HaYEHNE UMEeT BOIIPOC O BO3MOXHOCTU
3aKJII0YeHHsI apOUTPaXKHOTO COIJIAIIEHUS CO «CIab0i CTOPOHOM
B 00s13aTenbCcTBe». B Poccuu no3uiysg o BO3MOXHOCTU 3aKII04e-
HUS TPETENCKOro UM IPOPOraliMOHHOrO COMVIALLEHNUS C y4aCThEM
noTpeduTeNs, KaK MPeICTaBIISETCS, 10 CUX TIOP He SIBJIIETCS OTpe-
neneHHOM. [TyHKT 3 cT. 5 OenepanbHoro 3akoHa «O TpeTeHCcKUX Cy-
[lax» yCTaHaBJIMBAET:

«Tpemetickoe coenauieHue 0 paspewieHuu cnopa no 002080py, yc.io-
8Us1 KOMOPO2o onpedeJieHbl 00HOIL U3 CMOPOH 6 POPMYNAPAX UNU
UHBLX CMAHOAPMHBLX POPMAX U MO2AU ObiMb NPUHAMbL OpY2oii
CMOPOHOLL He UHAYe KaK nymem npucoeouHeHUs K npeonoNceHHO-
My 002080py 8 yes1om (002080p npucoeduHeHus), 0eticmaumenbHo,
eclu maxoe cozaaueHue 3aK/1104eHO NOCle 603HUKHOBEHUSL
OCHOBAaHULL 01 NPe0BABIEHUSA UCKA U eCJIU UHOE He NPedyCMO-
mpeHo ¢edepanbHbim 3akoHOM» (8bideseHo Hamu — A.IT).

Vimerotasics cyneOHas mpakTvKa MO3BOJISET CAEIaTh BbIBOI, UTO
BKJIIOUEHME TPETENCKOro COIJIalIeHus B JOTOBOP C YYaCTHUEM II0-
tpeburens nonyctumo®. Tak, BepxoBHbiii cyn PO oTMeuaert, uto

¥ HaaTo, B yacTHOCTH, yKasbiBaeT I. 26 [loctanosnenus [1nenyma BepxosHoro cyga PO
ot 28 ntons 2012 . N 17 «O paccMoTpeHMH CyfiaMy rpak[JJaHCKUX JieJl [0 CIopaM o 3a-
[T IpaB NoTpeduTenei.
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3aKOHOJIaTeJIbCTBO HE COACPKUT 3arpeTa Ha liepeziady CIIOpOoB C yua-
cTuem notpebureneii B TpeTelickue cyasi‘’. B To e Bpems [pesu-
nuyM BAC PO nipr3Han He3aKOHHBIM BK/IIOYE€HKE TPETelCKOI OroBop-
KU B TUTIOBOI JIOTOBOP € MOTpebuTesneM (OroBop nmpucoeguHeHus)?.
Cyibl 00111t FOPUCANKIUY TIPU3HAIOT, YTO TPETENCKOE COTTIallieHne
C y4acTreM NoTpeOuTesIst MOXKET ObITh AEHCTBUTEIBHBIM, €CITH 3a-
KJTIOYEHO T0CJIe BOSHUKHOBEHHS CIIOpa IM00 eCJIU COrJIallieHre CTaio
pe3yabTaToOM CBOOOIHOrO BOJIEU3bSABIIEHNU S TOTPEOUTE IS, KOTOPbIIA
NIEMCTBOBAJ B COOCTBEHHBIX MHTEPECAX, a 3aK/IOUEHHBIN JOrOBOP
He sIBJISIETCSI IOTOBOPOM MPUCOeMHEeHUs 2,

JTa no3uuyrs BO MHOTOM COIJIaCyeTCs C O3ULEN €BPONENCKUX 3a-
koHopareneii. Ctatobs 17 PernamenTta N° 44/2001 Cosera EBpormeii-
cKoro coro3a «O PUCAUKIY, TPU3HAHUN U UCTIOTHEHUH Cy e OHbIX
pelLleHnii 10 rpaXk JaHCKUM M KOMMep4eCcKUM fienam» (nanee — bproc-
CeNbCKUI PErIaMeHT) I0MYCKAeT OTXOX/IEHHE OT OOI[UX MPaABHUI
0 MOZICYAHOCTH JIeJ1 C yYacTHueM notpedurerei

«.. MOILKO NO CO2NAULEHUIO:
1) komopoe 3ak.04eHO NOC.1e 603HUKHOBEHUS Cnopa, U0

2) Komopoe no3gossem nompeoumento npedss8.15iMb UCKU 8 CyObl
UHble uem onpeodeieHHble HACMOSWUM PA30e1oM, U0

3) komopoe 3axnouerHo mexcdy nompebumenem u O0pyzoti cmo-
poHoii no d02080py, npu 3Mom 00e CMOPOHbL HA MOMEHM 3AKII0-
yeHuss 002080pa UMeENU NOCMOSHHOE MECMO HCUMebCmed Uiu

“ Tlyukr 1 pasgena «CyneGHast npakTHKa 10 TpakaaHCKuM nenam» O63opa cyne6HO
npakTuky BepxosHoro Cyna Poccniickoit @enepanum 3a uetseptblit kBapTan 2011 rona.
Cm.: http://www.tretsudperm.ru/news/p1/nl10/.

4 Tlocranosnenue [Ipesunnyma Boicuero ApGurpaskroro Cyna PO ot 17 centsiops 2013 1.
Ne 3364/13 no nenmy N A65-15588/2012.

2 Tlocranosnenue Ipesuanyma Camapckoro o6aactHoro cyaa ot 01 mapra 2012 r.
N 44 r.—11/2012; amennauuoHHble ONpesiesieHus: MOCKOBCKOTO 06/1aCTHOTO CyAa
ot 20 centsibps 2012 r. mo memy N° 33-17346/2012, MoCKOBCKOrO FOPOLCKOro Cyaa
ot 28 pespasns 2013 . mo geny N 11-6517/13; Onpenenenvie JleHnHrpaackoro obmact-
HOTO cyza ot 26 ceHTsiOpst 2012 1. N° 33-4288/2012.
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npeumyuLecmeenHo npoxcueanu 8 00Hom lfocyoapcmee-yuacm-
HUKe, U CO27IACHO MeKCMY KOMopo2o 10pucouxyus nepedaemcs cy-
dam dannozo ['ocydapcmea-yuacmuuka npu yc108ul, 4mo makoe
coznauieHue He npomueopeuum 3akoHy danHozo Tocydapcmaa.

3a okeaHoM, B 1991 r. Bepxosnbiii cyn CILA B nene Carnival Cruise
Lines, Inc. v Shute*® npu3Han 1efiCTBUTEIbHON NPOPOralOHHYIO
OTOBOpKY, KOTOpasi Obljia HaIlMcaHa MeJKUM prUpTOM Ha oOpaT-
HOI1 CTOPOHE KPYH3HOTro 6ujeTa, XOTst ObIIIO BECbMa BEPOSITHO, YTO
notpe6uTesIb HUKOTA He YNTAJ 3TO YCIOBHE U YK TOYHO HE MPU-
HMMaJl y4acTHs B ero corsiacoBanuu. Cyzbst BiskmaH oTMeTHII, 4To
«30paswlii cmbicl nokasvieaem, umo 6usem maxozo poda 6ydem dozo-
B0POM NPUCOEOUHEHU S, KOMOPbLLL He nodaexcum 00CyiHcOeHUI0 Ha nepe-
2080pax, u 4mo uyo, npuobpemaroujee makoti 6usem He 6ydem umems
CpasHUMOii nepe2080pHOLL No3uyuu ¢ KpyusHoil komnarueii»**. OnHako
Hanuuue «bonee cn1aboii» CTOPOHBI HE CMYTHUIIO OOJBIIMHCTBO CyIEkt
BepxosHoro cyna CIIA:

«Brtouerue pasymHoti npopozayuoHHoti 02080pku 8 002080p npu-
coeduHeHUs makozo poda moxcem Obimb 8noHe 00NyCMUMbLM
N0 HECKOJIbKUM NpUYUHam. Bo-nepevix, Kpyusnas KoMnamus ume-
em 0co0blil uHmMepec 8 02PaHUYeHUU POPYMO8, 8 KOMOPbLX K Hell
Mozym npedsseums ucku. I10ckonbKy KpyusHas KOMNaHus 06bI4Ho
nepeso3um naccaicupos, NPONCUBAUUX 8 PASIUYHBLX MECMAX,
cywecmayem 00cmamouHas 8eposmMHOCMb Mo20, YMo Hecuacm-
HbLLL CILyUail 80 8peMs Kpyu3a Mocem npusecmu K npeosae1eHuIo
UCKOB K KPYU3HOU KOMNAHUU CPA3Y 6 HECKONbKUX PA3TUYHbLX CY-
dax. Kpome mozo, 02060pka, ycmanasausarow,as ex ante popym
0215 paspewieHus cnopos umeem none3Hulii apgexkm, ommemas
B8CsIKUE COMHEHUSI OMHOCUMEJIbHO MO20, 8 KAKOLL CY0 UCK D0J1iceH

4499 U.S. 585 (1991) — http://supreme.justia.com/cases/federal/us/499/585/case.html
4  Tam xe. C. 593.
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Obimb Npedss6.1eH U 20e M Hezo nPedcMoum 3auyuLyamsCsi, IKo-
HOM3L 8pemsl U pacxodbl CMOPOH Cnopa Ha 3aseneHue xodamati-
cmea 014 yeJeli onpedeseHUst KOMNEMEHMHO20 Cy0d, a Maxxce
9KOHOMS1 CYOeOHbLE PECYpPCbl, KOMOPbIE 8 NPOMUBHOM CJLyHae NPuU-
wL10ch Obl NOMpamumb Ha paccmMompeHue maxkux xo0amaticme.
Haxkoreu, cogepuieHHO 04e8UOHO, YUMo NAccaxicupbl, npuobpema-
rowjue busem ¢ npopo2ayUOHHOL 02080PKOL KAK 8 HACMOAU,EM
cnope, noJtyuaiom evi200y 6 6ude ymeHbULeHHbIX Mapugos, komo-
pble ompaxicaom 3KOHOMUIO KPYU3HOU KOMNAHUU OM 02paHute-
HUSL NOMEHYUATLHBIX (POPYMO8, 8 KOMOPLIX K Hell Mo2ym Obimb
npedssene bl UCKU» ™.

Bmecre c Tem naxe B CLLIA Gbla mpeAnpuHsTa MOMbITKA OTPAHUYNTD
UCIIOJTHUMOCTb 3aKJTIOUEHHbIX 3apaHee apOUTPaskHbIX COTTIAIIeHM
¢ yyactueMm 6osee cnaboii CTOpoHbI (MOTpebuTes, paboTHUKA), Of-
HAaKO 3Ta IMOIbITKA ellle He Oblia peasn3oBaHa‘e.

XoTs MMeroLmecs], Hanpumep, B EBponeiickoM coro3se rpaBuia, orpa-
HUYMBAIOI[1e BO3MOXXHOCTb COIVIACOBAHUSI TPOPOrallMOHHON Oro-
BOPKM JI0 BO3HUKHOBEHHUS CTIIOpa M OCHOBAHbI Ha MPEANOIOKEHUH,
4To cabast CTOPOHA 3allluIlieHa JIyYIlle, eC/TU UMeeT BO3MOXXHOCTb
06paTUThCsI B CBOM JJOMAIIIHUI CY/I, 9TO MPEATOIOKEHIE BO MHOTOM
«ULTIIO30PHO 8 CB8S3U € HEOOILULO YeHOll UcKa bobuuHcmea nompeou-
meJieli ¢ pacxo008 u epemeHu, mpedyouuxcs 015 eedeHus cyoebHo20
npoyecca»*’. Bo BCSIKOM clTy4ae, 3T0 He MeHee UJUTI030PHO, UeM Ipef-
T0JI0KeHKe CyibY BII9KMaHa, YTO Moy yeHHbIe OT BKIIIOUEHHS TPO-
pOFaHHOHHOﬁ OrOBOPKHM BbITOZ1bI 6YLLYT HampaBJI€HbI HA CHU)KEHUE
LIEHBI [/l TOTPEOUTEEN.

4 Tamxe. C. 593-594.

4 Arbitration Fairness Act 2011 (https://www.govtrack.us/congress/bills/112/s987/text),
cm. moppobuee: Chinthaka Liyanage, Op. cit. PP. 189-190.

4 Ronald A. Brand, Op. cit. P. 23.
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BmecTe ¢ TeM, eciii BO3MOXKHOCTb COT/IaCOBaHM S pa3yMHOr0 Crioco6a
paspellieHus CropoB U He 0OEepPHETCS ISl KITMEHTOB COOTBETCTBY-
fo1iero O13Heca HEMmoCPeJACTBEHHBIMU GUHAHCOBBIMU BbITOIAMHU,
He BbI3bIBAET COMHEHUS, YTO TaKasd BO3MOXXHOCTb JOI)KHA TOB/IUITh
Ha Pa3BUTHE TPAHCTPAHNYHOM KOHKYpeHU MU, Ec/iu noTeHaibHble
CIOPBI C KJTMEHTaMU B pa3IMYHbIX IOPUCIUKLIMIX OTPaHUYUTD (OXBAT
TOTO WJIK MHOTO MHTEPHET-O13HECA) PAMKAMU TOJIbKO HECKOJIbKUX
CTpaH, TO BO3MO>XXHOCTb COIIACOBAHM S CO BCEMU KJIMEHTAMU OJJHOTO
¥ TOTO K€ aJIbTePHATUBHOTO CIIOcO0a paspelieHust CIOPOB OHJIANH
JI0JDKHO CIIOCOOCTBOBATD PACIIMPEHUIO TIPUCY TCTBUSI COOTBETCTBY-
1oliero 6usHeca B MUpe.

VIMeHHO aBTOHOMMS BOJIM CTOPOH MMeEET peliarolliee 3HaueHue
14 ycrexa paspabarsiBaemoit KOHCUTPAJT cucteMpl OHIaiH pas-
perreHus cropoB. Takast cuctema cMoxeT pabotarb 3pHeKTUBHO
TOJIBKO Yepes Corjacre CTOPOH, KOTOpoe He OyeT OrpaHiY1BaTh-
Cs1 HAllOHAJIBHBIM ITPaBOM KaKON-TH00 M3 HUX. B TPOTUBHOM C1y-
Jae cuctema He OyZeT yHUBEpPCAIbHOM U 0/HKHA OyaeT paboTaTb
10-pa3HOMY B CXOXXMX CUTYalUsIX B 3aBUCUMOCTH OT MOJIOKEHUN
3aKOHOJaTeJIbCTBa CTpaHbl notpebuTesns. BusHec npocto nepe-
CTaHET IIpoJAaBaTb TOBAPbI UJIM OKA3bIBATb YCJIYTU B CUTYyAllNY,
rje paspelieHye CropoB OyAeT OTNYAThCS OT KJIMEHTA K KITUEHTY
B 3aBUCHMOCTHU OT peryaupoBaHus B CTpaHe MecTa >KUTeIbCTBa
takoro kiueHta*. Xors aTo 06cyrkAeHNEe BBIXOJUT 32 PAMKH Ha-
CTOSIILIEN CTaTbH, MPEeACTaBISIeTCs, YTO OTKa3 OT MaTepHanu3Ma
B OTHOLIEHUHU «6os1ee c1aboii» CTOPOHbI XOTsI Obl [171sI UHTEPHET Cie-
70K OyzieT croco6CTBOBATh PA3BUTHIO MEX/IYHAPOIAHON TOPTrOBIU
¥ IO3BOJIUT NTOTPEOUTEISIM OJTYYUTD BBITOZlY OT Pa3BUTHSI KOHKY-
peHLIMU Ha 3TOM pbIHKe. K aToM crienyeT npubaBUTh, UTO HAJTMUHUE
TaKOI CHCTEMBI Pa3pelleHys] CIOPOB Ha CaMOM JieJie TIO3BOJINT 3a-
LMTUTH TIpaBa NoTpebuTeneil B 9Toi chepe HaMHOTO JIyYIlle, UeM

% Ibid.P.7.
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MIMEIOIIEeCs Y HUX Ha CErOIHAIIHUI IeHb IPaBO 00PATUTHCS B CY
10 MECTY CBOET0 )XUTEJIbCTBA.

B. Mecmo apbumpaxca
Muorue dBTOPbI OTME€UAIOT BO3MOXXHbBIE CJIOXKHOCTHU C OIIPEAEIEHN -
€M MecTa IPOBe/IeHns OHJIaliH apOuTpaxka®.

OueBUIHO, YTO MPOBeEHNE OHJIAMH apOUTpaxa, Koraa u CTOpo-
HbI, 1 apOUTP HE OTXOMSAT OT IKPAHOB CBOMX KOMIIBIOTEPOB, HE 1aeT
TaKo¥ ke reorpapruueCcKoil NpUBS3KU MPOLECCY, KaK MOXET AaTb
CNyIIaHKe 110 ey B PaMKax TPaAULMOHHOro apbutpaska. [Toaro-
My ujies OHIalH apOuTpaka BO3pOUIIa AUCKYCCHIO O «1eI0KaII-
30BaHHOM apOuTpaxe»™.

OmHaKo Jie/IoKanu3alyst OHIakH apOuTpaka Ha JAHHOM 9Tare MOXeT
CHITPATh IPOTUB €r0 Pa3BUTHSI, TOCKOJIbKY CIIUIIKOM MHOTO GaKTo-
POB CBSI3bIBAIOT apOUTPAKHBII IIPOLIECC C IPABOM MECTa IIPOBeIe-
Hus apbutpaxa®. He cekpet, uto MecTo apOuTpaka Urpaet poJib
HE TOJIbKO U HE CTOJIbKO reorpaduuecKoil MpuBs3KU, HO UMEET CKO-
pee ropuanUecKoe 3HayeHre. Mecto apOuTpaska ornpeessieT Ipu-
MEHMMBIE K ITPOLIECCY MMIIEpaTUBHbIE HOPMBI lex arbitri.

Kpome Toro, 1714 onpeznenenns IpuMeHUMBbIX IPOLECCyabHbIX I1pa-
BIJT HEOOXOIMMO HE TOJIbKO 3HATh MECTO apOUTpaa, HO M IOHUMATh,
SIBJISIETCSI JIM apOUTPaXk MEXK/1yHApOHBIM MM HallMOHaIbHBIM™. Ha-
npumep, ctatbd 1 (3) Tunosoro sakona IOHCUTPAJI ycranaBnuBaeT:

«Apbumpanc a815emcs MencOyHapoOHbIM, eCaU:

¥ Cwm.,nanpumep: Tiffany J. Lanier, Op. cit. PP. 1-14; M. H. M. Schellekens, Op. cit. PP. 113-126;
Slavomir Halla, Op. cit. PP. 215-226.

%0 Cwm., nanpumep: Hong-lin Yu; Motassem Nasir, Op. cit. P. 471.

St Slavomir Halla, Op. cit. P. 219.

2 Ibid. P. 217.
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a) KoMMmepyecKue npeonpusmus CmopoH apoumpancHozo cozaa-
WEHUS 8 MOMEHM €20 3aKII0UEHUS. HAX00AMCS. 8 Pa3IUYHbIX
eocydapcmeax; uu

b) 00Ho u3 caedyrowux mecm Haxodumcs 3a npedenamu 20cy-
dapcmea, 8 KOMoOpPOM CMOPOHbL UMEIOM C80U KOMMepUecKue
npeonpusmus:

i) mecmo apbumpaxca, ecau 0Ho onpedeneHo 8 apoUMpaNcHoM
CO2/IAUIEHUU UJIU 8 COOMBEMCMBUU C HUM;

ii) mo6oe mecmo, 20e 0010cHa ObiMb UCNOIHEHA 3HAYUMENbHAS]
uacmv 0043ame1bcma, 8bIMeKAOUIUX U3 MOP20BbIX OMHOULE-
HULL, UL Mecmo, ¢ KOMopbLm Haubosee MeCHO C853aH npeo-
mem cnopa; uau

¢) CMOPOHbL NPAMO 002080PUNUCL O MOM, YUMo npedmem apOu-
MpAaNCHO20 co2NaueHUs c83aH 6oiee Yem ¢ 00HOL CMPaHoLi»*.

[Ipu 3TOM B Cily4ae ¢ 371IEKTPOHHON KOMMepL e ONpeseuTb Me-
CTO HAXOXXI€HUSI KOHTPAreHTa, Kak U MECTO UCIIOJIHEHN S IOTOBOPa,
MOXET 6bITb AOBOJIbHO 3aTPYAHUTE/IbHbBIM. Jto OTHOCUTCH, HAIIpU-
Mep, K KPYITHOMY OM3HECY, BEIyIIEMY UHTEPHET-TOPTOBJIIO M0 BCe-
my Mupy. Hanpumep, nake He0OXOAUMOCTb OCYIIECTBUTD JOCTAB-
Ky COOTBETCTBYIOLIMX TOBAPOB B IPYI'YIO CTPaHY, HE 03HAYaEeT, UTO
3aKa34yMK CaM HaXOAUTCS 3a FPaHULIeH.

O06s13pIBaTh MPOJABLA BO BCEX CNYYAsIX UEHTUPUIUPOBATD KOHTP-
areHTa Tak)Xe He NpeACTaB/seTCsl NPaKTUYeCKU BO3MOXKHBIM,

53

Iyukr 2 ct. 1 3akoHa PO «O MesxiyHapOHOM KOMMePYECKOM apOUTpae» yCTaHaBIIH-
BaeT HECKOJIPKO MHbIE ITpaByJIa:

«B mexcdynapoduulil kKommepueckuti apbumpaxc mMozym no coziauleHuio cmopor nepeoa-
8ambCa: cnopul U3 002080pHbIX U Opy2ux 2paxcoaHcKo-npagosuix OMHOWEHUT, 603HUKAI0-
wjue Npu 0CyuyecmeieHuU BHEUHEMOP208bIX U UHbLX BUI08 MEHCOYHAPOOHbIX IKOHOMUUECKUX
ces3etl, ecu kommepueckoe npednpusmue xoms 0bl 00HOL U3 CMOPOH HAXOOUMCA 3a 2PAHU-
yetl, a makwce cnopvl npeonpuAMuLl ¢ UHOCMPAHHBLMU UHBECIULYUAMU U MENCOYHAPOOHbIX
o00seduneHull u opzanusayuil, cozdanHbix Ha meppumopuu Poccuiickoii @edepayuu, mencoy
coboti, cnopbt Mexcdy ux y4acmuukamu, a pagHo ux cnopul ¢ opyeumu cybsekmamu npasa
Poccuiickoti @edepayuu».
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OCKOJIbKY 3a4acTyio He OyAeT COOTBETCTBOBATh OM3HEC-MOAEIH
MHTEPHET-TOProB/u. 3anoaHeHre 00s13aTeIbHbIX PEKBU3UTOB 151
TMIOKYTIKY (aZipeca, U3BeCTHOTO OAHKY, BBIMYCTUBILIEMY KapTY) HE 10~
3BOJISIET ONPEAEIUTD, IJIe COOTBETCTBYIOLIEe M0 UMEeT IPeuMy-
LECTBEHHOE MECTO NIPOXXUBaHNUs. boee Toro, 1o, oniaunparolee
TMIOKYTIKY, MOXKeT He ObITb KOHTpareHToM. PaBHbIM 06pa3oMm, yKasa-
HMe ajipeca A0CTaBKU He SIBJISeTCS] ”HPOPMATUBHBIM /1Sl 3TUX Lie-
7eft, MOCKOJIbKY afipec JOCTaBKU MOXKeT BBIOMPAThCS B 3HAUMTEIb-
HOIi CTeNeHU NPOU3BOJIbHO U 3aBUCHUT, IPEXJie BCEro, OT TOrOo, TAe
MOKyMaTesio yaoOHee MoMyYnuTh COOTBETCTBYIOLIUI TOBap. TaknM
06pa30oM, HU OJIMH U3 3THUX KPUTEPUEB HE MO3BOJISIET POJABLY BbI-
SIBUTb MHPOPMALIHIO, HEOOXOIUMYIO [/l UCIIOIb30BaHM S TPAAUIIN-
OHHbIX KOJUIN3UOHHDBIX TPUBS30K.

Eirie 607ee C10)KHOM CTaHOBUTCSI CUTYaLMs C TOProBJIelt ToBapamu,
KOTOpBIE HE CYIIEeCTBYIOT B OTPbIBE OT BUPTYa/bHOIN peaabHOCTH,
MIOTOMY UYTO B 3TOM CJIy4yae U MeCTO MCIIOJIHEHUS JOTOBOPa MOXeT
He UMeTb reorpaduieckoi NpuBS3KU (HapuMep, py MNOKYIIKe My-
3bIKU, TPOrpaMM Uin GUIbMOB B UHTEpHeTe) .

[Ipo6riemMa MOXeET pemraTbCst JOrOBOPEHHOCTHIO CTOPOH O TOM, UTO
npeaMeT apOUTPaXkKHOTO COTJIANIEHUSI SIBIISIETCS MEXIYHAPOAHBIM
(cT. 1 (3) (c) Tunosoro 3akona FOHCUTPAJI), ecnu aTo nonmyckaercs
lex arbitri>.

Kpome Toro, orpenenenue mecra apoutpaka yrnoJIHOMOYMBA-
€T CyIbl COOTBETCTBYIONIEN IOPUCANKIIUU OKa3bIBaTh MOMIEPIK-
Ky B paMKax apOMTpa)XHOro pa3brpaTesibCTBa U PACCMaTPUBATh
Jienia 1o 3asBJieHnsIM 00 OTMeHe apOUTpaskHbIX pernieHuit. Hako-
Hell, MECTO MTPOBeIeHNs apOUTpaka MOXKET UMEThb 3HAUEHHUE IS

5 B paHHOM Cilydae, pedb UZET He 00 OTCYTCTBUHU reorpadryecKoil IpUBSI3KH THULEH3NUU
Ha COOTBETCTBYIOIM IPOAYKT.
% Hampumep, poccuiicKnii 3akOHOaTe b He MPeyCMOTPeT Takoi BO3MOXXHOCTHL.
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onpeneneHrsl IPUMEHUMBIX K IPU3HAHUIO U NIPUBEIEHUIO B UC-
NoJIHeHHe apOUTPaKHOro HOPM MpaBa B 3aBUCUMOCTHU OT TOTO,
OyzmeT /1 TaKoe pelleHre MPU3HaBaThCs MHOCTPAHHBIM JJIsT 3TUX
LeJIen.

XoTs1 BaXXHOCTb ONpejesieHns] MecTa apOuTpaxa He MOXeT ObITb
OCIIOpeHa, KaK MPeJICTABISIETCS, caMma MpobieMa IB/IIETCS HECKOJTBKO
HaZlyMaHHOM. Bo-1iepBbIX, BHE 3aBUCHMOCTH OT TOTO, UJET JIU PEYb
0 TPaUIIOHHOM apOuTpaske UK apOUTParke OHJIANH, GOJIBITMHCTBO
COBpEMEHHBIX [TPABOIMOPSIKOB MPU3HAIOT aBTOHOMMUIO BOJIM CTOPOH
B BbIOOpe MecTa apbuTpaska. Bce u3BecTHble TUIIOBBIE apOUTPAXK-
HbIE OTOBOPKH OCHOBHbIX Me)KI[YHapOL[HbIX ap6I/ITpa>KHbIX NHCTU-
TYTOB PEKOMEH/IYIOT CTOPOHAM COTJIacOBaTh MeCTO apOuTpaxa®,
4TO CTOPOHBI B MOJAB/AMOEM OOJBIIMHCTBE CYYa€eB U AENAlOT.
B oM cityuae, eciiv 910 He ObIJIO CIeNaH0, HEKOTOPbIE apOUTPaKHbIE
persaMeHThl YKa3blBAIOT HA MECTO apOUTPasKa «[0 yMOTYAHUIO» .
B MHBIX C/Tydasix 9TO OCTaB/ISETCS HA YCMOTPEHHE COCTaBa apou-
Tpaxka®® uiu apOUTPaXKHOr0 MHCTUTYTAY. ITH MONOXKEHUs paboTa-
IOT IaKE B TOM CJIy4ae, eC/u CJYIIAHUI [0 CTIOpPY He POBOAUTCS
¥ COCTaB apOuTpaka MPUHUMAET peLlieHue M0 UMEIOLIUMCS B IeTie
nIoKyMeHTaM. [103TOMy pHCK TOTO, YTO OHJIAMH apOUTPaXk OCTAHET-
cs 6e3 IOPUINYECKOM IIPUBSA3KU K TOM MM MHOM IOPUCAUKLINH, SIB-
JISIETCSI HE3HAYUTEbHBIM.,

Jpyroi Bonpoc 3akJi04aeTcs B TOM, He CJIEJyeT JIU OllacaTbCs 3J10-
yrnotpebeHuii CTOPOH OHJIAMH apOuTpaka npu BeIOOpe TOii Uin

% Cm.,HanpuMep, MozienbHy10 oroBopky JIMAC: http://www.lcia.org/Dispute_Resolution_
Services/LCIA_Recommended_Clauses.aspx. Cm. Taxxe: IBA Guidelines for Drafting
International Arbitration Clauses (2010). PP. 12-13 (Guideline 4).

7 Cm., Harpumep, cT. 16.1 Apburpaskuoro pernamenrta JIMAC (Jlougon) unu § 22 (1) Perna-
menta MKAC npu TIIIT P® (Mocksa).

% Tlyskr 1 cT. 20 3akoHa PO «O MexayHapoJHOM KOMMepYeCcKoM apbuTtpaxe»; ct. 20 (1)
Tunosoro 3akona OHCUTPAJT (1985 1.).

% Cr. 18 (1) ApburpaskHoro pernamenta MTIL

145



HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

MHOI I0pPUCANKIIMY. HEKOTOpbIE aBTOPBI 0JIaratoT, YTO HEOTPAHMU-
yeHHast CB060/1a BbIOOpa MeCTa OHJIaliH apOUTpaka HeXXeaTesbHa,
IOCKOJIBKY MOYKET CO3/aTh MPEAIIOCHUIKH [/I1 CBOEro poja forum
shopping, Kornia 9KOHOMUUYECKH O0JIee CUIIbHAs CTOPOHA CMOXKET Bbi-
OpaTb BBITOMIHbI 1151 ceOs BapraHT®,

Ho 1 a1 onaceHus He Ka>xyTcsl ONpaBJaHHbIMU, TOCKOJIBKY B [IaH-
HOM CJIyYae OHJIaiiH apOMTpaXk HUYEM He OT/IMYAeTCs OT ero Tpa-
OULIVOHHbIX aHAJIOI'OB. Ecnu He BeI3bIBAeT COMHEHUN IIpaBO CTOPOH
cornacoBaTh MECTO apOUTpaka B TON IOPUCAUKIMY, KOTOPYIO OHU
cunTaroT Haubosee yno6Hoi 75t cebs (byab TO 0 MPUYMHAM JIOTH-
CTMKH WY B CBSI3U C MUHTEPECYIOLIMMU UX IOTIOXEHUsIMU lex arbitri),
a oTOM COOMpAaThCsl st TPOBE/IEHNSI CIyIIaHMUT B TI0OOM Apyrom
MeCTe, HETOHSITHO, TOYeMY 3TO IPAaBO JOJDKHO KAKUM-TO 06pa3oM
OrpaHMYKMBATHCS TIPU MPOBeeHNN apOUTpaska B peXkrMe OHJIAH.
Kak npezcraBnsercsi, puck 3710ynotTpebeHuii 1 B TOM, U B JPYTroM
cinyvae GyneT NIpUMepPHO OJMHAKOBBIM.

B maHHOM ciyuyae Heslb3si FOBOPUTD, YTO OHJIANH apOUTpPax UMeeT
SIPKO BBIPAXXEHHYIO CIIeLMPUKY [0 OTHOLIEHUIO K TPAJULIOHHOMY
apOUTpaxy, MOCKOJIbKY U B TOM U B IPYTOM CJTy4ae CTOPOHBI MOTY'T
1 B GOJIBIIMHCTBE CIydaeB OyayT BBIOUPATh IOPUIUUECKOE MECTO
apbutpaxa. [eorpaduueckast mpuBsS3Ka NPOBEIEHNS CYIIAHUI
(UM ee MOJHOE OTCYTCTBUE) He OyIeT UrpaTh Kakou-mibo cyiie-
CTBEHHOM POJIN.

D. 0becneuyeHue KoHhudeHyuanbHoCmMu npoyecca

Eie onHa oueBMHas /11 OHJIaH apOuTpaka npobieMa — KOH-
buIeHIIMabHOCTD IEpeiaBaeMoi Yepe3 HHTEPHET UHPOPMAIIKH.
VHTepHET CUJIbHO U3MEHWJI HAIllM NIPELICTaBIeHUs O KOHOUIEH-
IIMaJIBHOCTU U JINYHOM >ku3HU. [10 GOBIIOMY CYeTy, HUKaKast

8 M. H. M. Schellekens, Op. cit. P. 125.
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MHpOpMAIIKs B CETH HE MOXET ObITh [OJIHOCTbIO 3alUIIEHA OT He-
3aKOHHOTO TepexBaTa. BMecte ¢ Tem aTo camo 1o cebe Bps u
OOJI’)KHO OTHYFHYTB INOTEHI MAaJIbHbBIX HOHbBOBaTeHEﬁ OHHaﬁH ap-
OuTpaska. B KoHIle KOHII0B, OOJIBIIMHCTBO U3 HAC OCO3HAHHO IMOJIb-
3yeTcst 6AaHKOBCKUMM KapTOUKaMU B UHTEPHETE, TIOHUMas CBS-
3aHHbIE C 3TUM pI/ICKI/I.

Kak npexncraBnsercs, Tpe6oBaHus K KOHPUIEHIINATBHOCTH OHIAMH
ap6uTtpaxa He OyayT OT/IIMYATHCS OT TPeOOBAHMIT, UMEIOIIIMXCS
B paMKax TPaJMLIMOHHOr0 apOuTpaxa (C MCIoIb30BaHUEM OHJIANH
KOMMYHUKauuu uin 6e3 TakoBoii). Tak, B paMKax TpaAuLHOHHOTO
apOUTpasKHOro Mpon3BoACcTBa 0OMeH nHbopmaLueil 1 KOHHIEeH-
LMaIbHBIMU IOKyMEHTaMH HEPEJIKO OCYIIECTBIISIETCS TOCPEICTBOM
TMIepPeCBIKY 0 37IEKTPOHHOM moyre. Hepenko [ist opraHusannu
1 0OMeHa [JoKa3aTebCTBAMU TAK)XKEe UCMOb3YIOTCS BUPTYalbHble
XpaHunuia aaHHeix. [Ipu aTom, Hanmpumep, cuctema AAA WebFile
obecreyrBaeT OrpaHUYeHHbIH JOCTYIT K UHGOPMALMY TONBKO IS
YIIOJTHOMOYEHHBIX JIULI, a TAK)Ke 00ecreurBaeT nindpoBaHue Mpeio-
CTaBJIEHHBIX HaHHBIX®. W 3TH TEXHOJIOTMH UCIIONIb3YIOTCSI OUEHb aK-
THBHO, HECMOTPS HA BO3MO)KHbIE CBSI3aHHBIE C 9TUM PUCKU. U maxe
ecnu Obl B TPaAULMOHHOM apOUTparke BCe elle CYIecTBOBaa He-
06x0aMOCTb 06MeHa OyMaskHBIMU KOMUSIMH, TIPEACTABIISIETCSI CO-
MHUTEJIbHBIM, UTO IEPEChUTKA KOHPUAEHIMATbHBIX OyMar U3 cTpa-
HbI B CTPaHy pa3IMyYHbIMU KYPbEPCKUMHU CTy)XOaMu TauT B cebe
MeHblile po6JIeM, YeM HCII0Ib30BaHKe 3alippOBAHHBIX KaHAIOB
nepesayn JaHHbIX.

Pazymeercs, npoBaiiiepbl yCayr OHIaiiH apOUTpaka MOry T U TOJIK-
HbI B35ITb Ha BOOPY K€HMe IpHUeMbl ¥ METO/Ibl, UCIIO/Ib3yEeMbIE B IpY-
rux cepax oHIalH OusHeca (Harmprmep, 6aHKOBCKOM [eATETbHOCTH,
VMHTEPHEeT-TOProBJIe) 17151 3aLMThl KOHPUJEHIIMaIbHON MHPOPMaLIMH.

' Cm: https://apps.adr.org/sandy/fags.jsp#protect.
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OnHaKoO HEKOTOpPbIE aBTOPBI MPEAIOJIATAIOT, UTO KOHPUIEHIIUATb-
HOCTb OHJIaliH apOUTPA’Ka, BO BCSIKOM CITyyae B CIIOpax U3 37IEKTPOH-
HOI KOMMEpIINH, MOXeET ObITh U He enarenbHa. Tak, Hukomna me
ButT yTBEpX)AaeT, uTO KOHGUIEHINATBHOCTD B OHIAMH apOUTpaxe
He JO/DKHA 00ecreynBaThCs, MOCKOMIbKY MyOnInuKausa apouTpak-
HBIX pelieHuit 6yeT cnocoO6CcTBOBATh CO3/1aHMUIO MTPeLeIEHTOB B 00-
NacTsIX, KOTOPBIE €lle MaJIo YPEeryJIupoBaHbl. ITO B CBOIO OYepeb
TMI03BOJIUT, C OZIHOU CTOPOHBI, YBEJIMUUTb IOBEpUE K OHJIANH apOu-
Tpaxy Kak 3pHeKTUBHOMY U CTIpaBeNTMBOMY METOAlY pa3pelieHust
CIIOPOB, & C IPYTOii CTOPOHbI, TO3BOJIUT MOTEHIINAIBHBIM CTOPOHAM
criopa ¢ 607bliielt yBepEHHOCThIO OLEHUBATb CBOU IIAHCHI HA YCIIEX
C YUYETOM aHa/IM3a yxe UMelonieiics npaktuku®’. Kak npencrasins-
eTCs1, OZIHAKO, B JAHHOM CJTy4yae peyb UIET HE CTOJbKO O HEOOXO/Iu-
MOCTH COOJTIOIeHN ST KOHPUIEHI[MATbHOCTH, CKOJIBKO O JIaBHEM Ke-
JNIaHUU TIPeJICTAaBUTEJIEN FOPUANYECKOTO COO0IIECTBA UMETD GOIbILIe
UHGOPMAIMHY O IPUHUMAEMbIX apOUTPasKHBIX PEIEHUSIX. DTa LEJIb,
OJIHAKO, MOXKET JOCTUraThCA U JOCTUTAETCS C ITOJTHBIM COOJTIONEHN -
eM KOHUAEHI[MATbHOCTU CTOPOH MyTeM MyOIMKALUK BbIAEPKEK
13 apOUTPasKHBIX PEIIEHHUA.

Tem He MeHee [Is1 paspelLueHns CIIOPOB MOCPEICTBOM OHJIANH ap-
OuTpaxa, Kak Mpe/cTaBIsgeTCs, KOHGUIEHIMAIbHOCTD MpOoLecca
SIBJISIETCS He MEHee Ba)KHOM COCTAaBIISAIOLIEH, YeM ISl TPAAULIMOH-
HOro apOuTpaxa.

E. ApbumparkHoe peuieHue u e20 UCNONHeHuUe
[lesbio 1E060r0 apOUTPasKHOTO MPOIIECCa SIBISETCS OKOHYATETBHOE

paspelieHye Cropa u BbIHECEHNE apOUTPAKHOTO PEIEHUS.

Cratbs IV Hbio-Mopkckoii KonBenuuu ycranaBampaer:

62 Nicolas de Witt, Op. cit. PP. 462-463.
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«1. JTns nonyuenus ... npu3HaHus u npueedeHus 8 UCNoJIHeHUe

[apbumpancrozo pewieHus] CMOPOHa, UCNpawuarw,as npusHa-

HUe U npueedeHue 8 UCNONHEHUe, Npu nodave makoti npocvObl

npedcmasnsem:

a) 0019cHbIM 06pa3om 3asepeHHoe NOOJUHHOE apoumpaxic-
Hoe peuleHue UMU OONNCHBIM 00pA30M 3a8epPeHHYI0 KONUK
maxo6020...»%.

Ecnu B pamkax oHsaliH apOuTpaska pelieHne TakKe BBIHOCUTCS B K-
TPOHHOI pOpMe, ero NPUHYANUTE IbHOE IPU3HAHKE U IPUBEJIEHNE B UC-
ToJIHeHKe MOXXeT ObITh 3aTpyaHeHo. Bosee Toro, eciu apbuTpaxHoe
pelleHye CyLeCTBYeT UCKJIIOYUTENBHO B 3/IEKTPOHHOM popMe, coxpa-
HSIETCS] PUCK IIPOM3BOJIbHOT'O U3MEHEHM S €T0 COfIepPXKaHUs 3auHTepe-
COBaHHO1 CTOpOHO#1*!. COOTBETCTBEHHO, apOUTPBI ITOCJIE BbIHECEHM I
peleHns OHTalH JOKHBI 10 MPOCbOe 3aNHTEPECOBAHHOMN CTOPOHBDI
HalpaBUTb CTOPOHAM OPUTHMHAIBHOE MOANMNMCAHHOE pelleHye Ha Oy-
Ma’kHOM HOCHTeJIe, 4YTOOBI 06€CTIeUNTb BO3MOXKHOCTD €0 UCTIOTHEHHSL.

Bosee nnTepecHoit 0COGEHHOCTDIO OHJIANH apOUTpa)ka ABJISIEeTCs
BO3MOXKHOCTB ITPOBEJIEHVSI TAK Ha3bIBAEMOTO «IOPUANYUECKHU HEOOsI-
3aTenbHOro» (non-binding) apburpasxa. Uto MHTEPECHO, IO COCTO-
auuio Ha 2002 r., OHJaiiH apOUTpaskeM, KOTOPBIN 3aKaHUMBAJICS Obl
006s13aTebHBIM [l CTOPOH peLIeHNeM, [0JIb30BaJUCh €ANHHULIbI,
B TO BPEMS KaK «HEOOsI3aTeIbHbIX» apOUTPaXKHBIX PEIIeHU ObLIO
BBIHECEHO YK€ HECKOJIBKO ThICSY®.

«Opunnyecky HeoOs13aTeTbHbIN» ApOUTPAXK IMEET CMBICT B TEX CH-
TyalusixX, KOrja UCIOJIHEHUE pelleHre BO3MOKHO aBTOMaTUUeCKU
WJIM CYLIECTBYIOT OIpe/ieIeHHbIE CIOCOObI YaCTHOTO MTPUHY K IEHHSL.

63 AHarmormvHoe TpeGoBaHue CONEPXKUTCS B 4. 4 cT. 242 AIIK PO.

¢ Haitham A. Haloush, Op. cit. P. 357.

% Thomas Schultz, Online Dispute Resolution: an Overview and Selected Issues // UNECE
2002 — Forum on Online Dispute Resolution. P. 6 (http://ssrn.com/abstract=898821).
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ITOro MOXKHO JOOUTBCSI, €CIIH CIIOPbI PACCMATPUBAIOTCS MEK/TY UJie-
HaMU OJTHOT'0 COOO0IIECTBA, KOTOPbIE OJUNHSOTCS €JUHbIM TPABHU-
JlaM U pelleHusIM OPraHoOB TaKoro coobiiecTsa. B takux ciayyasx
MMEHHO OpraHbl TAKOTO COOOIECTBA OCYIIECTBIISIIOT UCTIONHEHIE
pelieHuit. B kauecTBe 0OHOrO M3 TPUMEPOB MOXKHO pacCMaTpUBaTh
CYILIEeCTBOBABILIYIO B paMKax eBay cuctemy OHaiiH pa3pereHust
criopoB*®®.

Jlpyrum nprMepom apOUTpaXkHOro pasbupaTenbCcTBa B «Heobs13a-
TenbHbIM pewieHuem» gengetcsa UDRP. [Ipunsaroe B pamkax UDRP
pelleHNe UCIOHSeTCs perucTpaTopom®’.

[IpecTaBiseTCs, UTO TAKOTO POJIA «FOPUANYECKM HEOOA3ATEIbHbII»
apOUTpak MOXKET UCMOb30BATHCS B GOJIBIIIOM KOJTMUYECTBE CIIOPOB
B paMKax 9JIEKTPOHHON KOMMEPIIUH, €CJIM CYILIECTBYIOT OPTaHbl CO-
OTBETCTBYIOIIErO COOOIIECTBA, CIOCOOHbIE 00ECTEUNTh aBTOMATH-
4ecKoe UCIIOJIHEHUE pellieHuil. PazymeeTcs, IPUHATUIO TAKOTO pe-
1IeHus He Oy/eT MPenaTCTBOBATh BOSMOXXHOCTh 00OpaIleHus B CY/
C aHaJIOTUYHBIM CIIOPOM, OZIHAKO B O'POMHOM OOJIbIIMHCTBE CITyYa-
eB Takoe oOpallieHue B Cy[ Oy1eT 9KOHOMUUECKU HEOTIPABIaHHbIM.

Vcnonuenue «Heo6s3aTeIbHbIX» apOUTPaAXKHBIX PELIEHUH MOXET
TaK)Xe JIOCTUraTbCd C IIOMOIIBIO UCIIOJIb30BAHNUA YaCTHBIX METO-
NoB NpuHy>xJeHus (private enforcement). Peub uzer, npexne Bce-
ro, O IPUCY>KJI€HUU IPHU3HAHHBIX B COOTBETCTBYIOLIEH HHAYCTPUN
3HAKOB JIOBepHsI®, MOHM)XEHUHU peMTUHIa KOHTpareHTa, 3ampelie-

%  Cm. nopgpobuee: Joachim Zekoll, Op. cit. P. 4.

7 Thomas Schultz, Gabrielle Kaufmann-Kohler, Dirk Langer, Vincent Bonnet, Online Dispute
Resolution: The State of the Art and the Issues (December 2001). P. 72 (http://ssrn.com/
abstract=899079); cm. Takxe: Thomas Schultz, Online Arbitration: Binding or Non-
Binding? // http://www.ombuds.org/center/adr2002-11-schultz.html.

8 B kauecTBe npumepa MoxxHo npusectu cuctembl TRUSTe (http://www.truste.com/)
u Best Business Bureau (https://www.bbb.org/), Beiatomue 3Haku kayecTsa AJsl pas-
JMYHbIX OM3HECOB. Hanmune Takoro 3Haka KauecTsa CoCOOHO MOAEP)KATh TOBEpUe
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HUY Ha BelleHue OusHeca Ha omnpenesieHHON mardopme®. Kpome
TOT0, OT3BIBBI [10JIb30BATEIE O TOM WJIM MHOM [TOCTaBLIMKE TOBa-
POB U YCJIYT TaKXe MOTYT SIBASATHCS 3P PEKTUBHOM MEPOH TPUHY K-
JIEHNsI, €CJTU HE K UCTIOJIHEHUIO «He00sA3aTeNIbHbIX» apOUTPasKHbIX
pellIeHuit, TO Kak MUHUMYM K TIOBOJIOM He BCTYTaTb B HEHY>KHbIe
CTIOpPBI C KJIMEHTaMHM.

TakuM obpasoMm, B ciydae «HeoOs13aTeIbHOr0» apOuTpaxa He Tpe-
OyeTcst mpu3HAaHUE U MpPUBEJEHUE B UCIIONHEHHe apOuTpax -
HOTO pELLeHus, YTO MO3BOJISIET HE BHIBOAUTD MIPOLIECC 32 pAMKU
KHOepnpocTpaHCTBa.

3AKJTIOYEHUE

ApOUTpax MOCPEICTBOM OHJIAMH KOMMYHUKALIUU PACIPOCTPaHSET-
csl B IociefiHee BpeMst Bce Gobliie u 6orbiie. Bosbiias yacTb B3au-
MOJIEMCTBUS CTOPOH U apOUTPOB OCYIIECTBIISIETCS TOCPEICTBOM
3JIEKTPOHHOM NepenucKy 1 TesiepOHHbIX KoHpepeHuuit. Cnyianus
MOTYT HE MTPOBOAUTHCS BOOOIIE”, TMOO0 MPOBOJUTHCS C UCIIONbB30-
BaHUe BUIEOKOH(EPEHIINE UK CXOXUX TeXHOoruit. Hakowelr, 00-
MEH JIOKa3aTeIbCTBAMU MOXET IIPOU3BOAUTHCS C UCMOIb30BAHUEM
97IEKTPOHHBIX CUCTEM XpaHeHUsl u obmeHa gaHHbIMU. OObeM mpu-
MEeHEHUsI COBPEMEHHbIX TEXHOJIOTHIT B KOHKPETHOM apOUTPaXHOM
pas3bupaTesbCTBE MOXKET OMPeeAThCs NOTPEOHOCTSIMU U YH00-
CTBOM CTOPOH M COCTaBa apOUTpaxa, uTo OyIeT ABAATHCS OMHUM
COBPEMEHHBIX MTPOSIBJIEHMI THOKOCTY apOUTPAXKHOM MPOLIETY PhL.

COOTBETCTBEHHO, HET MPEMATCTBU [J1s1 CYLeCTBOBaHUs apOuTpa-
ka MoCpeICTBOM OHJIaliH KOMMYHHUKALUY B paMKaX TpagULIMOHHOTO

MOTEHLNAIBHOrO MOTPeOUTE IS, TO3TOMY OTMEHA 3HAKa JOBEPHSI MOXKET CTAaTh CEPbe3-
HO yrpo30ii f71s1 OH/IalH 6u3Heca.
% eBay npakTHKYyeT 0400HbIe A€fCTBHs TPH HAapyLIeHUH IPAaBK y4aCTHHKAaMHU TOProB.
0 Cp., Harmpumep, § 34 Pernamenta MKAC nipu TIIIT PO.
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apOMTpakHOTO perynnpoBaHus. Buecte ¢ Tem notpebyeTcs permnThb
NpakTUYecKue mpobseMbl uAeHTUGUKALMY CTOPOH 3EKTPOHHOM
KOMMYHUKaLMY U UX TIPeJCTaBUTeIEeH, a TaKXXe NOAAep>KaHUs CH-
cTeM 0OMeHa 37IEKTPOHHBIMU JOKYMEHTaMU, KOTOPBIE TTO3BOJIST 00e-
CIIeYNTb ayTEHTUUYHOCTb XpaHUMbIX B HUX JJOKa3aTe/IbCTB.

OusaiiH apOUTpaXk CIOPOB, BOBHUKAIOIINX U3 3JIEKTPOHHON KOMMED-
1K, OTIIMYAETCS OT TPAIAUIMOHHOIO HAMHOTO CUJIbHEE. B TaHHOM
Ccllydae MOT'yT BO3HUKATh KOHLIENTya IbHbIE TP0OeMbl ¢ popmau-
3alueil apOUTPasKHOTO COTTIAIIEH sl UK apOUTPAKHOTO PEIIEeHUS.

OnHako y aToro crnoco6a paspelieHus ClOpOB €CTb OUEBU/IHBIE
MPENMYIIEeCTBA, OHMM U3 KOTOPBIX MOXET ObITh CCTEMA aBTOMa-
TUYECKOT'0 MCIIOJTHEHU S peLIeHNI UK UX UCIIOJIHEHUE C TIOMOLIbIO
CPEJCTB YaCTHOrO NMpPUHYXAeHus. [IoMuMO 0ueBUHOI 53KOHOMUN
CPEJICTB, 3TO TaKKe MO3BOJIUT PELIUTD MPOOIEMBI, KOTOPbIE MOTYT
BO3HUKHYTb C IPUHYAUTEIbHBIM UCIIOJTHEHNEM peLlIeHNni 13-3a OT-
CYTCTBUS HajJexaleil popmanusanuu.

Ontaiis apOUTPax B 3JIEKTPOHHOIN KOMMEPIIUK TAK)Ke IO TEHI[HaIbHO
CMOJKET PEeIIUTh 3aa4y 3alUThl IPaB MOTPeOUTENEN B TPAHCTpa-
HUYHBIX OHJIAMH C/IeJIKax Ha HeOOJIbIIME CYMMBI, KOT/Ia UCIOJIb30-
BaHUE TPAJUIIUOHHBIX CyIeOHBIX CIOCOOOB 3alUThI He OyeT obe-
crieynBaTh COOJIOIEHNE UHTEPECOB U MIPAB 9KOHOMUYECKH Oosiee
c1aboii CTOPOHBIL.

XoTs B Teopuu OH/IAMH apOUTPaX DOKEH CIIOCOOCTBOBATh TaKKe
9KOHOMUH BPEMEHU U CPEJICTB, HEKOTOPbIE aBTOPBI CIIPABE/IIUBO
OTMEYaIOT, YTO HUKAKUX CEPbE3HBIX UCCIIeOBAHU, TIOATBEPIK-
JAONIMX 000CHOBAHHOCTD 9TOTO TE3HUCA, He IPOU3BOAMIIOCK. [Ipu
3TOM 0OOCHOBAHHO OTMEYAETCs], YTO OCHOBHbIE PACXO/BI 110 BeJie-
HUIO [ief1a B apOUTpaske COCTOSIT U3 TOHOPApOB apOUTPOB U aJBo-
KatoB. COOTBETCTBEHHO, OCTAETCSI TOHSITh, COIIACSITCSI I apOUTPbI
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[TaHoB A.A.

¥ a/IBOKAThI CYIECTBEHHO YMEHBIIUTh CBOM TOHOPAaphI [PU Bejie-
Huu ienia onaiin’!. Tem He MeHee ¢ OOJBLION H0JIEll BEPOSTHOCTH
MOXXHO IPEJNONIOKHITh, YTO OHJIANH apOUTPask U OHIAH KOMMY-
HUKaLWs B apOuTpaske OyayT pa3BUBaThCs BCe O0ee akTUBHO, I10-
CKOJIbKY 00ecrevnBaoT yA006CTBO KaK CTOPOH U UX TPeNCTaBUTE-
neft, Tak ¥ apOUTPOB.

' Julio César Betancourt, Elina Zlatanska, Op. cit. P. 263.
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MBA (Insead) FCIArb, Head of arbitration Wolf Theiss,
a member of the working group on the 2006

and the 2013 Austrian arbitration reform

NEW ARBITRATION RULES IN AUSTRIA —
A LOOK BEHIND THE CURTAIN

1. INTRODUCTION

In 2006, Austria saw a major reform of its arbitration law. The new
law closely follows the UNCITRAL Model Law'. One area where,
understandably, the Model Law is silent, is the question which of the
state courts are competent to support or control arbitration and which
levels of appeal/revision are available.

In 2014, a second, minor, reform took place which has streamlined the
court procedure in certain arbitration matters drastically. The Supreme
Court became the sole instance for challenges against arbitral awards
and other matters as set out in part 2 of this article.

As regards arbitral institutions, VIAC is the Austrian institution with
an international scope. At about the same time the law was reformed
in 2013 the Vienna Rules were also revised.

This article provides some insight into the Austrian statutory arbitration
law and to the Vienna Rules and the considerations behind them.

' For atext with footnotes in Russian, French, English and German before the 2013 reform:
Liebscher The Austrian Arbitration Act 2006: Text and Notes.— Kluwer, 2006.

154



Dr. Christoph Liebscher
2. STATUTORY LAW

Arbitration has a long tradition in Austria. In 2006 a major reform put
Austria in the group of the UNCITRAL Model Law countries?.

The draft bill was largely based on the work of a reform group. One of
its proposals was to reduce the number of instances for procedures
before the state courts aiming at setting aside an award. Instead of three
instances the reform group proposed two instances: challenge of the
award brought before the general regional court followed by a possible
direct appeal to the Supreme Court, bypassing the Courts of Appeal®.

The proposal was rejected and, under the 2006 Arbitration Law, the
general system under the civil procedure code, which provides for up
to three instances, continued to arbitration matters.

The official reasons why the approach of the reform group was rejected
were the following*: “This proposal was not accepted, because the sheer
deletion of one instance — be it the first instance, be it the second instance
by introducing a direct appeal to the Supreme Court — is not entertained for
systematic reasons on the one hand. On the other hand, in case of disputed
facts one of the two instances which can review the factual findings shall
not be deleted”.

Another reason for this rejection, at least as important as the officially
stated reasons, was that in 2006 a general reform of the Austrian
court system was under discussion. Due to the federal nature of
Austria, closing state courts or modifying their jurisdiction was a
very sensitive political matter. As a result, any discussion of a special

2 SchiedsRAG. 2006. BGBI12006/7.
3 Comments to the draft bill, 1158 der Beilagen XXII. GP 30.
4 Comments to the draft bill, 1158 der Beilagen XXII. GP 30.

155



HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

solution for procedures for challenging arbitral awards, in any case,
met closed doors.

Seven years later, in 2013, the general reform of the Austrian court
system was no longer an issue. Therefore, a draft bill was proposed
which adopted the recommendations to streamline the court procedure
for certain arbitration matters.

When the draft bill was circulated for comments, all commentators but
one were clearly in favour of the reform. Only the Supreme Court voiced
concerns®. The Supreme Court argued that so far the Supreme Court
does not review the facts of the case, only legal arguments which are
of importance beyond the specific setting of a case. The reform would
make arbitration matters the only exception. In answer to these concerns
it was first said that only a small number of such challenges is expected
and second that it is very rare for any evidence to be taken in challenge
proceedings evidence other than that available on the arbitration files.

Although the legislator is always attentive to the views of the Supreme
Court, the latter does not have any right to veto a legal reform. On
this occasion, the concerns raised by the Supreme Court were found
not to be pervasive.

The reasons given for amending the law in 2013 (to streamline the court
procedure for dealing with challenges to arbitral awards and other
matters) was to make Austria an even more attractive jurisdiction for
arbitration. The comments to the draft bill said the following®: “The
current hierarchy of three instances for the procedure to set aside an award is
a substantial disadvantage in the competition of different seats of arbitration.
Following the example of other European legal systems the instances for

5 See: Kodek Schiedsverfahrensreform: Bitte so nicht! / Zak 2012/88, 46.
¢ Comments to the draft bill, 2322, der Beilagen XXIV. GP 1.
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such a procedure should be shortened. The most attractive solution was to
concentrate the setting aside procedure at the Supreme Court”.

Although the issue of competitiveness was not based on scientific
studies, the anecdotal evidence about such a disadvantage from users
was sufficient to convince the legislator.

Another factor is that challenges to awards are not common in Austria.
In 2008, six such challenges were handled by the Courts of Appeal
as second instance, in 2009 — nine, in 2011 — four, and in 2011 — six’.

In addition, it should not be overlooked that Austria, having eight
million inhabitants, is a rather small country so that a concentration
of such rarely occurring specialist matters at one court is sensible.

As aresult of the changes the following matters will be dealt with by
the Supreme Court as first and last instance?:

e Challenges to an award;

e Declarations as to the existence or non-existence of an award,

* Matters concerning the arbitral tribunal (i.e. the appointment
of (substitute) arbitrators, challenges of arbitrators, and early
termination of an arbitrator’s office).

The view of the was that concentrating these proceedings at the
Supreme Court would speed up the process and create a centre of
expertise relating to arbitral proceedings®: “it is sensible to entrust
the Supreme Court also with other proceedings related to arbitration |...].
Thereby, the intended increased speed of the proceedings and the creation

7 Comments to the draft bill, 2322, der Beilagen XXIV. GP 1.
8 SchiedsRAG, 2013. BGBI 1 2013/118.
°  Comments to the draft bill, 2322, der Beilagen XXIV. GP 1.
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of specialist knowledge at a central place will extend also to the other
proceedings before state courts related to arbitral proceedings”.

It was also felt that the limited number of proceedings coupled with
the great general experience of judges sitting at the Supreme Court
makes any concerns regarding insufficient resources of the Supreme
Court redundant.

The new rules do not apply employment or consumer disputes. Here,
the general system of up to three instances continues to apply.

The new rules apply to all court proceedings starting after 31 December
2013.

Also after this reform, the following matters remain within the
jurisdiction of the district courts, subject to appeal:

e Judicial assistance (sec. 602 of the Civil Procedure Code);

¢ Enforcement of interim measures (sec. 593 (3) of the Civil Procedure
Code);

* Recognition and enforcement of arbitral awards (sec. 614 of the Civil
Procedure Code, sec. 82 of the Enforcement Code).

Sec. 593 of the Civil Procedure Code provides for the power of the
arbitral tribunal to grant interim relief. Such orders are enforced by the
Austrian state courts. This provision also applies to interim measures
issued by arbitral tribunals seated outside Austria or where the seat
is not yet determined (sec. 577 (2) of the Civil Procedure Code).

3. VIENNA RULES

Next year, the Vienna International Arbitral Centre (VIAC) will turn
40, a decent age. By that time it will have administered well over 1,500
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disputes. Its geographic focus is clear: a quarter of the parties come
from Austria, a quarter from other parts of central and eastern Europe,
a quarter from the rest of Europe and a quarter from the rest of the
world. The number of Russia-related cases is on the increase.

It is not unusual for rules of arbitral institutions to reflect changes of
the law of the country where they are based. Austria is no exception.
2006 not only saw a major reform of the new Austrian arbitration law,
but also the Vienna Rules 2006.

At the beginning of 2012, VIAC started asking users about their views
on the Vienna Rules. 276 people from 23 nationalities participated in
the survey. Out of these, about 100 commented on possible changes of
the Rules!. On the basis of this, a working group developed concrete
reform proposals, which then were adopted in 2013".

The main topics of the reform were:

* No introduction of the Emergency Arbitrator;

* Expediting Measures;

e Multi-Party Rules;

¢ Confirmation of the Nomination of Arbitrators;

* Joinder of Third Parties and Consolidation of Cases;
e Advance on Costs.

3.1. Emergency Arbitrator

The results of the 2012 survey did not show a clear majority in favour
of provisions for the appointment of an emergency arbitrator. There
was substantial discussion within the working group as to whether to
introduce provisions for the appointment of an emergency arbitrator

1 VIAC Newsletter, 24 April 2012: http://news.wko.at/sys/wv.aspx?acc=9240a453-6945-
44e3-ab00-a41fcf3354ac&t=t&cmp=a688b782-5c33-4e0f-a5a3-8a9d05e104e9.
' For arecent commentary see: Handbook Vienna Rules // Service-GmbH der WKO, 2013.
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and the conclusion was not to do so at this point in time for the
following reasons:

The legal nature of decisions rendered by an emergency arbitrator is
far from established'. The introduction of this measure could lead to
decisions whose legal nature may be uncertain in many jurisdictions
resulting in an increase in uncertainty, cost and delay for the parties.
In situations where the need for an emergency arbitrator arises one
party will be seeking interim relief granted against the other party.
The uncertainty as to the legal nature of the decisions rendered by
an emergency arbitrator calls into question whether such orders can
be enforced. The argument that many such orders are complied with
voluntarily does not seem to be supported by much hard evidence.
Cooperation of the parties in an emergency situation does not seem
very likely.

The prevailing view is that decisions on interim relief are not covered
by the New York Convention®.. Under national law, decisions on
interim relief may be enforceable, such as under Austrian law (secs
593 (3) — (6), 577 (2) of Civil Procedure Code).

Given these uncertainties, and the fact that the procedure is very new,
VIAC wanted to see how emergency arbitrator procedures develop
in circumstances where they are permitted under the rules of other
arbitral institutions and the extent to which the procedure makes a
valuable contribution to arbitration.

For an optimistic view see: Ghaffari/Walters The Emergency Arbitrator: The Dawn of
a New Age? / Arbitration International 30 (2014), 153; further see: Born International
Commercial Arbitration, 2" ed.— Kluwer Law International, 2014. 2424 seq.; Baigel The
Emergency Arbitrator Procedure under the 2012 ICC Rules: A Juridical Analysis / Journal
of International Arbitration 31 (2014), 1; Shaughnessy Pre-arbitral Urgent Relief: the New
SCC Emergency Arbitrator Rules / Journal of International Arbitration 27 (2010), 337.
See: Ehle in Wolff (ed.) New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards — Commentary, CC.H. Beck Hart Nomos, 2012, Article I marg.
nos 65 seq.; see also refs in Liebscher in Wolff (ed.) Ibid. Article V marg. nos 372 seq.
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3.2. Expediting Measures
The following modifications were made to the Vienna Rules in the
interest of expediting arbitrations:

* Expedited procedure;
¢ Ex officio removal of arbitrators; and
* Delivery date for the final award.

3.2.1. Expedited Procedure
Article 45 of the Vienna Rules contains rules for expedited procedure
which apply if the parties agree (opt in).

The modification contains two sets of provisions: those which
automatically apply if the parties agree and some additional provisions
which will apply when the parties have opted in unless the arbitral
tribunal determines otherwise.

The first set of provisions contains the following measures to increase
the speed of the arbitration:

 Payment of the advance on costs within 15 days (instead of 30 days
(art. 42 of the Vienna Rules));

* As a default rule, appointment of a sole arbitrator, unless the parties
agree otherwise;

e Shorter time-limits for the nomination of arbitrators (15 days instead
of 30 days (art. 17 of the Vienna Rules));

* Counterclaims only admissible until the time-limit for filing the
Answer to the Statement of Claim;

* Award to be issued within six months; this deadline may be extended
by the General Secretary of VIAC; however, the fact that an award was
not rendered within the deadline does not invalidate the arbitration
agreement, nor does it affect the jurisdiction of the arbitral tribunal.
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In addition, if not determined otherwise by the arbitrators, the following
provisions apply:

o After the Statement of Claim and the Answer, the parties may only
exchange one further round of submissions;

* All factual arguments must be contained in the submissions and all
evidence attached thereto;

* Only one hearing, if any, shall take place;

e There shall be no further submissions after the hearing.

For quite some time, the length of arbitrations was the subject of some
debate in the international arbitration community. VIAC wanted to
provide a ready set of rules to increase the speed of the procedure.
However, they also wanted to ensure that, by agreeing to these
expedited rules, the parties were in no way waiving their right to a
fair trial and a diligent treatment of the case by the arbitrators.

So far, claimants have shown an increasing interest in the expedited
rules; however, no cases have been filed under the expedited procedure
contained in Article 45 of the Vienna Rules. However, given the fact
that the Vienna Rules only came into force recently, on 1 July 2013,
this is hardly surprising™.

3.2.2. Ex officio removal of arbitrators

Under Article 21 of the Vienna Rules each party may request the
removal of an arbitrator because of incapacity, which is not merely
temporary, or because of undue delay in fulfilling the arbitrator’s duties.
Under the 2006 Rules, the VIAC Board could remove an arbitrator on
its own initiative only in the case of incapacity but not for undue delay.
The new Rules extend this power to both cases.

4 Dr. Alice Fremuth-Wolf, Deputy General Secretary of VIAC, kindly provided this information.
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The decision to remove an arbitrator for undue delay is never easy
and the act of replacing an arbitrator will also cause delay.

The appointment of the replacement arbitrator follows the same rules
as the original appointment (Article 22 of the Vienna Rules).

After hearing the parties, the newly composed arbitral tribunal decides
which parts of the arbitral procedure, if any, shall be repeated (Article
22 (2) of the Vienna Rules).

3.2.3. Delivery date for the final award

According to Article 32 of the Vienna Rules, after the closure of the
proceedings, the arbitral tribunal must inform the Secretary General
of VIAC and the parties of the date when the award is expected to be
rendered.

Unjustified delay between the last hearing or the last submissions of
the parties and the rendering of the award has been one of the main
concerns with arbitration proceedings for quite some time.

By introducing this rule in Article 32 of the Vienna Rules, VIAC is
following the example of other arbitral institutions™ by requiring
the arbitral tribunal to communicate a “delivery date” for the award.

3.3. Multi-party rules

A major criticism of the previous rules on the admissibility of multi-
party proceedings was that they were extremely complex and
difficult to understand without a thorough knowledge of Austrian
civil procedure'®.

15 See, e.g. Art 27 of the ICC Rules.

16 Article 15 (1) of the old Rules provided the following: A claim against two or more
Respondents shall be admissible only if the Centre has jurisdiction for all of the
Respondents, and, in the case of proceedings before an arbitral tribunal, if all Claimants
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The new rules provide a simple solution. Under Article 17 of the Vienna
Rules, each side shall jointly nominate an arbitrator, unless the parties
have agreed otherwise. In the event of default, the Board will appoint
arbitrators for the defaulting party. However, the Board, in exceptional
cases, may also decide to appoint all arbitrators. This allows the Board
to avoid any arguments that, by making a default appointment in
circumstances where the other side had appointed an arbitrator, the
parties were not on equal footing.

3.4. Confirmation of the Nomination of Arbitrators

Until the reform, there was no confirmation of the arbitrators by
VIAC. If none of the parties filed a challenge, VIAC could do nothing
once an arbitrator was appointed (with the exception of removal;
see above at 3.2.2). Article 19 of the Vienna Rules provides for the
confirmation of the arbitrators by the General Secretary of VIAC.
However, the General Secretary may transfer the matter to the
Board.

A condition for the confirmation is that the following formal
requirements are met (Article 16 (3) of the Vienna Rules):

e Acceptance of office;

* Declaration of impartiality and independence;
* Declaration of availability; and

e Declaration of submission to the Vienna Rules.

have nominated the same arbitrator, and: a) If the applicable law positively provides that
the claim is to be directed against several persons; or b) If all Respondents are by the
applicable law in legal accord or are bound by the same facts or are joint and severally
bound; or c) If the admissibility of multiparty proceedings has been agreed upon; or d) If
all Respondents submit to multiparty proceedings and, in the case of proceedings before
an arbitral tribunal, all Respondents nominate the same arbitrator; or e) If one or more
of the Respondents on whom the claim was served fails or fail to provide the particulars
mentioned in Article 10 paragraph 2, b) and c) within the thirty-day time-limit (Article 10
paragraph 1).
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The confirmation will be refused in case of doubts as to the impartiality
or independence or as to the person’s ability to fulfil its duties properly".

With the introduction of a confirmation mechanism, VIAC is following
the example of other institutions. The confirmation process is intended
to avoid lengthy disputes over a challenge of an arbitrator at the
outset of an arbitration, as VIAC will not confirm the appointment of
an arbitrator, if it sees a risk of a successful challenge.

The confirmation mechanism was only introduced on July 1, 2013 and
S0, as yet, there are no statistics as to how often confirmation has been
given and how often it has been refused.

3.5. Joinder of Third Parties and Consolidation of Cases
3.5.1. Joinder

The newly introduced Article 14 of the Vienna Rules gives the arbitral
tribunal the discretion to allow the joinder of third party. The arbitral
tribunal decides whether a third party may be joined and the basis on
which the third party should participate in the arbitration proceedings.

Before reaching a decision, the arbitral tribunal must hear all parties
and the third party and must consider all relevant circumstances.
One important consideration will be confidentiality of the arbitral
process: whether the parties provided for any confidentiality rules
and whether the confidentiality of the process would be affected by
allowing a third party to join.

In contrast with other rules'® the consent of the parties is not required
for the joinder of third parties. However, in reaching its decision, the

7" Riegler/Petsche in: Handbook Vienna Rules. Art 19, mn 12.
18 See,e.g.§ 28ICAC Rules; for a general overview: BornInternational Commercial Arbitration,
2nd ed. / Kluwer Law International, 2014, 2564 seq.
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interests of the parties to the arbitration will be an important element
to consider.

As regards the form of joinder, one decisive aspect will be whether the
third party is bound by the same arbitral agreement as the existing
parties to the arbitration or not.

The basis of participation of the third party may range from the
position of a full further party on the one end of the spectrum to the
role of an amicus curiae at the other.

Article 14 of the Vienna Rules deals also with one particular form of
joinder request, joinder by way of a statement of claim for example in
circumstance in which a counterclaim is raised against the claimant
and a further party.

If the arbitral tribunal has not yet been constituted, the third party
may participate in the constitution of the arbitral tribunal.

However, it is for the arbitral tribunal to decide the issue of joinder as
in this case. If, once constituted, the arbitral tribunal does not allow
the joinder of the third party, it will return the statement of claim
to the Secretariat. The matter may then be dealt with in separate
proceedings. In that scenario, the Board of VIAC may decide to revoke
the appointment of the members of the existing arbitral tribunal and
recommence the constitution of the arbitral tribunal.

Although Article 14 of the Vienna Rules gives the arbitral tribunal a
wide discretion to allow the joinder of a third party, it does not have
the effect of extending the scope of the arbitration agreement. The
arbitral tribunal has no discretion to extend the arbitration agreement
to persons who are not parties thereof. Therefore, an arbitral tribunal
may only join a third party in the role of claimant or respondent to
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an arbitration, if the third party is bound by the same arbitration
agreement as the other parties.

Article 14 of the Vienna Rules does not limit the type of joinder that
is allowed so as to take into account the great variety which exists in
different legal traditions.

3.5.2. Consolidation
Under Article 15 of the Vienna Rules two or more arbitrations may be
consolidated by the Board of VIAC at the request of a party, if:

* All parties to the case so agree; or
e The members of the arbitral tribunals in all arbitrations concerned
are identical.

Under the old rules, the two requirements were not alternative, but
cumulative.

An additional condition was introduced by the reform, namely that
the seat of arbitration is the same in all arbitration agreements.

When deciding on consolidation, the Board is required to take all
relevant circumstances into consideration such as the compatibility
of the arbitration agreements and the stage of the proceedings.

3.6. Advance on Costs

The previous version of the Rules provided that each party should
pay half of the advance on costs. To avoid debate as to the legal
effect of this provision, the new version of the Rules added explicit
text at Article 42 (2) of the Vienna Rules to the effect that the parties,
by agreeing to the Vienna Rules, have entered into the obligation to
make these payments.
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Asunder the old rules, in the event of a default by one party in making
the payment, the other party may pay the remaining share.

The question arises as to whether, in this situation, the paying party
may ask the arbitral tribunal to order the defaulting party to reimburse
the paying party by way of a partial award or of an order. This question
has been the subject of much debate both internationally and in Austria
for some time. The prevailing view appears to be that the arbitral
tribunal may do so".

The arguments that had been raised against this view were mainly?:

* Lack of an explicitly stipulated obligation;
e Lack of competence of the arbitral tribunal; and
* Lack of finality of the decision.

By providing clear language, the new Vienna Rules attempt to address
these concerns.

Article 42 (4) of the Vienna Rules makes it clear that an arbitral tribunal
with jurisdiction over the dispute may order reimbursement by an
award or in any other way that the arbitral tribunal deems appropriate.
This is, of course, without prejudice to the decision of the arbitral
tribunal on the allocation of costs.

If jurisdiction is disputed, the arbitral tribunal has to decide the
jurisdiction issue first. Only if it has found to have jurisdiction, it may

1" See: Peters in: Handbook Vienna Rules, Art 42, mn 32 seq. with further refs.

% Béhm Zur Rechtsnatur des Schiedsvertrages unter nationalen und internationalen
Gesichtspunkten / ZfRV 1968, 262; Fasching Kostenvorschiisse zur Einleitung
schiedsgerichtlicher Verfahren / JBI 1993, 545; Pitkowitz Shared Funding of Arbitration
Proceedings — Fact or Fiction / Austrian Arbitration Yearbook, 2011, 31; Hausmaninger
in: Fasching / Konecny Kommentar zu den Zivilprozefgesetzen IV/2.— 2nd ed., Manz, 2011,
§ 609 marg. no. 94.
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only decide on a reimbursement request. This is a cautious approach.
In addition, the part of the advance already paid will suffice to cover
the costs of the arbitration for this preliminary phase.

4. CONCLUSIONS

4.1. Competition of arbitral institutions

Like all other service providers, arbitral institutions are in competition
with each other. Depending on their experience in certain areas of
business or in certain parts of the world, the competition may be
purely theoretical or very real.

Arbitral rules are usually not a major factor that is taken into
consideration when choosing a particular set of rules It is rare for the
rules to be a decisive criterion for selecting an institution. These rare
cases, rules may be a reason not to chose one particular institution,
for example because its rules are too restrictive on the languages
which may be used in the arbitration.

Institutions are also chosen for the right and for the wrong reasons.

A typical wrong reason may be a bad experience in a previous
arbitration, notwithstanding the fact that, in all likelihood, the
institution had no role in this. Also in institutional arbitration, the
quality of the arbitrators decides the quality of the arbitration. Often,
in so-called “bad” arbitration the arbitrators have not been selected
by the parties. Nevertheless, persons not familiar with arbitration
have a tendency to draw such conclusions although they are not
quite correct.

One good reason to choose an arbitral institution is the pool of
arbitrators from which the institution can select when making

appointments. With a few exceptions, it is likely that institutions will
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make appointments from among local lawyers. Also, with respect to
the professional background, some legal cultures which have a strong
bias towards selecting professors whereas others do not so.

Changes of rules, therefore, are not so much motivated by competitive
pressure as by the intent to provide a state of the art framework for
arbitration.

4.2. Acceleration
There are popular sayings which express one idea: it is not worth
having an excellent judgment or award if it takes ages to obtain it.

In this regard the amendments to the Vienna Rules provide a very
good opportunity for the parties to accelerate proceedings

However, there are two major causes of delay, which neither VIAC nor
many other institutions can address (in case of the first one) or do
address properly (in case of the second one).

The first issue is caused by the different roles of the parties and their
lawyers. This does not refer to a party which may deliberately deploy
every trick to delay procedures. It refers to a structural issue. Lawyers
are paid to avoid risk as far as possible. To achieve this, they proceed
with caution and, for example, would rather ask for one more round
of submissions than not. If the actual parties do not become involved
in the management of an arbitration, this is the normal way it goes. A
lawyer cannot make risk / delay / cost trade-off decisions. These are
decisions for the parties.

Therefore, the people who will have the ultimate business responsibility
for the dispute should be involved in the proceedings right from the
beginning in order to devise the appropriate legal framework for the
arbitration.
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However, it would not be feasible for arbitration rules to dictate the level
of party involvement. It will be for the arbitrators in each individual
case to try to achieve such a participation.

The second issue could be dealt with in the arbitration rules. It is the
delay between the last procedural step of the parties, such as the end
of a hearing or the exchange of post-hearing submission, and the
rendering of an award.

The mechanism chosen by the Vienna Rules, as by others, is a good
first step. It obliges the arbitral tribunal to give an expected date for
the rendering of the award after the closing of the proceedings.

However, it has been shown in practice that arbitrators, being good
lawyers, do find ways around the pressures arising from the obligation
to communicate the expected date for rendering the award. They just
wait for the closing of the proceedings.

There would, in principle, be two remedies for this second issue:

e The institution could stipulate a time limit for rendering the award
after the last procedural steps such as the end of the hearing or the
last submissions;

* A not so strong option would be, to oblige the arbitral tribunal to
communicate the expected date not when the proceedings are closed,
but within a short period of time after such last procedural steps.

4.3. Joinder

Just reading the text of this innovative provision of Article 14 of the
Vienna Rules may raise some questions. However, as stated above, it
is important to keep in mind that the arbitral tribunal has no power
to extend the arbitration agreement to non-parties. Article 14 of the
Vienna Rules does not change this.
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Article 14 of the Vienna Rules provides a flexible solution to complex
situations which do arise in international arbitration.

4.4. Advance on costs

The clarity provided by Article 42 of the Vienna Rules is commendable.
If when concluding the arbitration agreement the parties do not like
the system of sharing the advance, they are free to choose another
model. They may, for example, prefer the system existing before many
national courts that the claimant has to advance the court fees.

However, when the day of payment comes, it is too late to reconsider
and refuse paying the share of the advance on costs.
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WHBECTULIMOHHbIN
APBUTPAX



C.B. Ycockun,
agBokar, crapLumi topuct Agsokarckoro bropo «MBanaH 1 [lapTHepbi»

MOCKOBCKAA KOHBEHLNA O 3ALLWNTE
MPAB WNHBECTOPA: TAUHBIE BOPOTA
B APBEUTPAX?

28 mapta 1997 r. neBatb ctpan CHI nmonnucanu B Mockse KoHBeH-
LIMIO O 3allMTe [IpaB NHBecTopa (fanee — MOCKOBCKast KOHBEHLKS).
K MOMeHTy HAIlMCAHWA CTATbU OHA BCTyrII/IJIa B CI/I]Iy I ApMeHI/II/I,
benapycu, Kazaxcrana, Keiproizctana, Monnobl 1 Tagpkukrcrana'.
Poccust B 2007 r. HanpaBu/a yBeOMJIEHHE O TOM, YTO He cobupa-
€TCAd CTAHOBUTBHCA y‘-IaCTHI/IKOM KOHBEHI M, TEM CAMbBIM «OTO3BaAB»
CBOIO ITOAIMMCH.

ITOT MeXAyHAapPOAHbII JOrOBOP HE TOIbKO 3aKpeIIsgeT CTaHAapT-
Hbl€e JI/19 TOA0OHOr0 pofia CoralleH i rapaHTUK IpaB MHBECTOPA,
TaKue Kak 0053aTeIbCTBO rOCy1apCTBa 00ECIeUnTDb CIPaBeJIuBOE
obpaiieHue, TpaBo Ha pernaTprarmio JOX0I0B, TOTyUYEHHbIX OT UH-
BECTHUIIMHU, HO COJIEPXKUT U OOJiee feTasbHble TTOJIOKEHUS O IPUOO-
pPETEHUN UHBECTOPAaMU HEABMXXMMOIO UMYILECTBA U UX y4aCTUU
B npuBaTtu3auuu. OTIn4nTebHON 4epTOoi MOCKOBCKOI KOHBEHLINN
saBrsieTcsl chepa ee IpUMEHEHUs] — 3aKpeIlJIeHHbIE B Hell rapaHTUU
pacrnpoCTPaHSIOTCS Ha BCEX NHOCTPAHHBIX NHBECTOPOB, a HE TOJIbKO
Ha rpa’kJlaH ¥ OpraHMn3alyy U3 CTPaH, y4aCTBYIOIIUX B HEM.

' Mypanos A. 1. [leKOHCTPYKL¥sT KOMIIETEHTHOCTHOTO [OAX0/a apOuTpaka npx Mockos-
ckoit TIIT B ”HBeCTULIMOHHBIX criopax npoTuB Kuprusun. loctynHo Ha caiite: http://
cisarbitration.com/ (nocnenuee obpauenve — 15 mapra 2014 r.).

2 Pacmopsoxenne [peaunenta PO ot 16.04.2007 r. N¢ 166-pm.
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lo HenaBHEro BpeMeHu MOCKOBCKOI KOHBEHLIMY YAESI0Ch [0~
CTAaTOYHO Majo BHUMaHMUS Kak B JOKTPUHE?, Tak U B MpaKTHUKe.
Curyauus M3MEeHUIach MoCje TOro Kak HECKOJIbKO MHOCTPAaHHbIX
MHBECTOPOB 00paTtuaock B Apburpax npu Mockosckoii Topro-
BO-IIPOMBIILIJIEHHO MasiaTe ¢ uckaMu K Kpiproizcrany*. UcTisl yT-
BEP)K/JaJTH, YTO FOCYAaPCTBO-OTBETUMK HAPYIINIIO 00513aTeIbCTBA
110 MOCKOBCKOV KOHBEHLIMY, U 3asIBJISIJIM, UTO B HEW )Ke COEP>KUT-
cs cornacue Kplprol3cTaHa Ha paCCMOTPEHME TaKUX CIIOPOB JI0-
OBbIM MEXYHAPOIHBIM apOuTpakeM 1o BbiOOpY nHBecTOpa. Kak
crenyeT u3 myOaMyHO AOCTYITHON HHGOPMALUHY, B IPOLIIOM Oy
10 KpaiiHell Mepe OJIMH COCTaB apOUTpaxa, aAMUHUCTPUPYEMOTO
3TUM UHCTUTYTOM, IPU3HAJI, UTO 001a1aeT KOMIIETEHLIUEH, Y BBIHEC
peweHre npotus Kelpreidctana’, iBa Apyrux ena, o Bceil BUau-
MOCTH, paccMaTpuUBaloTcs ceituac. M yxe coBcem HeZlaBHO JKOHO-
muyecknii Cyn CHI npunsii k paccmoTtpenuio 3anpoc Kelpreisctana
O TOJIKOBaHMM AAHHOTO MOJIOKEHUS: €My NPEICTOUT PELIUTD, SIB-
JISIETCSI ATO MOJIOKEHUE IOCTATOYHBIM 111 0OpallleHu st UHBECTOpa
B MeX/1yHapOIHBIN apOuTpax®.

KoHBeHIIMs faske HE YIIOMUHAETCS B OOJIBIINHCTBE yueGHUKOB 1 06mnx MoHOrpaduit
[0 MEXXIYHApOJHOMY HHBECTHLIMOHHOMY I1PaBYy, B IPYTHX paboTax MpOCTO KOHCTATHPY-
ercst ee Hamuue. Cm. Hanpumep: @apxymouros M. 3. MexayHapOiHO€e HHBECTULIHOHHOE
[paBo: TEOPHs U IpaKTHKa mpuMeHeHus. M.: Bonrepc Knysep, 2005; JTabun /1. K. Mex-
IyHapOAHOE MPaBo I10 3alIUTe U IOOIIPEHUIO HHOCTPaHHbIX HHBecTUL M. M.: Bontepc
Knysep, 2008; I'yuyun B. B. Osuunnukos A. A. iuBecTuionHoe npaso. M.: 9kemo, 2009.
«C Ksipreracrana TpeGyroT $925 MUIIHOHOB B MEXAYHAPOAHBIX Cynax» // http://www.
vb.kg/doc/262585_s_kyrgyzstana_trebyut_925_millionov_v_mejdynarodnyh_sydah.
html (18 dpespans 2014 r., mocnennee obpaienne — 15 mapra 2014 r.). B crarbe npuBo-
OUTCS pefocTapieHHass MuHiocToM Kblprel3ctaHa MHpOpMaLus o Cae1yomuX faeiax:
0cOO0 «O0.K.K.B.» mpotus Keipreizcrana, Jlu [Ixxon bek 1 OcOO Central Asia Development
Corporation npotus Kbipreizcrana, Stans Energy v Kyrgyzstan.

5 Omnpenenenue Apburpaxksoro cyaar. Mockssi ot 20 maprta 2014 1. rio neny N A40-19518/14
(cyn paccMarpuBaer 3asiieHue 06 oTMeHe peleHust ApGurpaska npu Mockosckoii TIIT,
BbiHeceHHoro 1o ucky JIu [lxon Beka n OcOO Central Asian Development Corporation
npoTuB Kelproiscrana).

Jleno N° 01-1/1-14 «O TonkoBauuu crateu 11 KonBenuuu o saujure npas MHBeCTOpa
ot 28 mapra 1997 r.» // http://sudsng.org/database/case-in-progress/174.html (mocnen-
Hee obparenne — 21 anpens 2014 r.).
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CraTbs 11 MOCKOBCKOV KOHBEHLIMHM U3TI0XKEHA C/IeYIOLIUM o6pa30M:

«Cnoput no ocyu,ecmeneHulo UH8ECMUYULL 8 PAMKAX HACMOsUell
Koneenyuu paccmampusaiomes cyoamu uau apoumpajicHblmu
cyoamu cmpan — y4acmuukog cnopos, Ixonomuueckum Cyoom
Codpyncecmea Hesagucumbix [ocydapcme u/unu unvtmu mexnc-
OyHapoOHbIMU CYydamu ULU MeNCOYHAPOOHbIMU apOUMPANCHDL-
Mu cyoamu.

Onpe/:[eneHI/Ie WMCTUHHOTO 3HAYE€HUA 3TOTO MOJIOKEHUA NMPpEACTaB-
JIAE€T UHTEPEC KaK C HaYQHOIZ, TaK U C HpaKTI/I‘{eCKOﬁ TOUYKU 3pEHNA.

C Hay4HOI TOUKM 3pEHUS MHTEpeC NPeACTaBIsgeT BO3MOXHOE TOI-
KOBaHMe JaHHOTO MOJIOKEHUS KaK BbIpa>K€HHOTO B MeXIyHapO.-
HOM JIOTOBOpE COIJIacHsl rOCyapCTBa Ha pacCMOTPEHUE CIIOPOB
C M100bIM UHOCTPAHHBIM UHBECTOPOM B TIOO0M MEXIyHAPOJHOM
apoutpasxe. Eciu cornacuTbCs ¢ 3TUM BapUAaHTOM TOJIKOBAHWUS,
1O CT. 11 MOCKOBCKO#T KOHBEHIL[MH Oy[ieT YHUKaIbHBIM MOJIOKEHH-
€M C TOYKU 3pEHNS MEeX1yHapOJHOr 0 MHBECTULMOHHOr 0 Npasa. Ee
OTJIMYMeE OT JeMCTBYIOLMX B psifie CTPaH 3aKOHOB, IpeycMaTpUBa-
IOIIMX FapaHTUU [TpaB BCeX UHOCTPaHHbIX MHBECTOPOB, 3aK/II0UaeT-
Cs1 B TOM, YTO FOCYZ@PCTBO MOXET BbITU M3 MOCKOBCKOY KOHBEH-
L[MH1, TOJIbKO HallpaBUB JIeNI03UTapUIO yBeJOMJIeHN e 3a 12 MecsiLeB
110 BbIXO71a (CT. 26), B TO BpeMsl KaK 3aKOH, 10 00111eMy paBUITy, MO-
)eT ObITh OTMEHEH B J1I000# MOMeHT. OT/IMYHEM OT CTaHAAPTHBIX
Cornaurenuii o 3amuTte nHBectunii (nanee — CON) asngeTcd To,
4yT0 MOCKOBCKasi KOHBEHIIMS pacpoCTPaHsIEeTCsl Ha BCeX MUHOCTPaH-
HbIX MUHBECTOPOB, @ HE TOJIbKO MHBECTOPOB M3 FOCYAApCTB, IPUCO-
eIVHUBIINXCS K HEM.

C npakTUYeCKOM TOUKHU 3peHus, OOMBIIMHCTBO FOCYJapCTB-y4acT-
HUKOB MOCKOBCKO¥ KOHBEHIIMY 3aKJIIOUNJIO HE3HAUUTEIbHOE YUC-

no COY, npegycmaTpuBamOILMX IPaBO MHBECTOPA NepeaTh CIop

176



Ycockun C.B.

0 COOMIOEHNH UX MIPAB TOCYJAapCTBOM B MeX/IyHAPOHBIN apOu-
Tpax’. B cBs3u ¢ 3TUM MOCKOBCKasi KOHBEHLIMSI MOXKET CTaTh MOLI-
HbIM MTHCTPYMEHTOM AJI51 3aLLUThI IPaB KOMIAHUH, UHBECTUPYIOLINUX
B TOCYZIapCTBa, SIBSIOLIMecs CTopoHaMu MockoBckoit KouBeH1uy,
€CJIM FOCyJapCTBO PErMCTPaLMi COOTBETCTBYIONIEH KOMITaHMY He 3a-
kmounno COU ¢ npyHUMarLyM rocyAapCTBOM.

Hacrosmag cratbd ocBAILeHa aHaau3y CT. 11 ¢ 1es1bio BhIICHEHU S,
ABJISIETCA JIX OHa COIVIaCMEM rOCylapCTBa Ha paCCMOTPEHME CTIOpa
B MEX/1yHapOHOM apOuTpake. [Ipy 3TOM MbI He [peiiaraeM OT/eb-
HO paccMaTprBaThb BOIPOC O TOM, sIBJISIETCSI I apOUTpaK, JeHCTBY-
ro1nii no npasunam Mockosckoii TIIT, koMneTeHTHBIM paccMaTpu-
BaTb CIIOPbI MEKY MHBECTOPAMU U rOCyiapcTBamu®.

I. [llpaBo, npumMeHuMoOe K npegnonaraemMomy
COrNacuio Ha nepepa4vy cnopa B apbutpax
B CT. 11 MockoBcKoW KOHBEHLMK

HpaBI/ma, INPUMEHUMBIE K TOJIKOBAHUIO MTPEATIO/IaraéMoro Corinacu-d
Ha paCCMOTpEHNE CIIOpa B ap6I/ITpa>Ke, d TaK>X€ K OIIpene/IEHNIO Ha-
JIN4YK4 COrtallieHrd o nnepefgaye Criopa B ap61/1Tpa>1<, 3dBUCAIAT OT TOT'O,
KaKOe€ IMpaBoO MOAJIEXXUT MPUMEHEHUIO K 3TOMY COIJIalIE€HUIO.

7 Hanpumep, TaqyxnkuCcTaH 3aKa04na 32 TaKKUX COTJIallleHUs], HO TONbKO 17 BCTyMH-
710 B cuny, Keiproisctan — 29 (Tonbko 24 Bctynuno B cuny), Kazaxcran — 42 (34 Bcry-
nuiio B cuny). Cm.: Sabahi, B., Ziyaeva D. M. Investor State Arbitration in Central Asia //
Transnational Dispute Management, 2013. Vol. 10. Issue 4. P. 54 et seq.

& Bkommenrapuu, nanHoM Global Arbitration Review, Poman XofbIKMH yCOMHUIICS B 3TOM,
OTMETHB, YTO B CIIUCKE BO3MOXKHBIX CTOPOH apOuTpaxa, IpHUBeJeHHOM B [OJI0XEHUH
06 ap6utpaxe Mockosckoit TIIII, zet rocymapcts. Cum.; Kyrgyz Mining Claim Filed in
Russia // http://globalarbitrationreview.com/news/article/32023/kyrgyz-mining-claim-
filed-russia/ (mocneguee o6pamenue — 15 mapra 2014 r.). A. . MypaHOB, HanpoTus,
CUMTaeT, YTO JaHHOE YIyllleH!’e He UMeeT 3HaueHHsl, TOCKOJIbKY COTIaCHO POCCUICKO-
My 3aKOHOJaTe/IbCTBY B UaCTHONPABOBbIX OTHOMIEHMSIX TOCYIaPCTBO BBICTYNAET Kak
vacTHbIi cyObexT (Mypanos A. M. Ykas. cou. C. 8-9).
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C onHOI cTOpOHBI, MOCKOBCKAsl KOHBEHLINA SIBJISETCS MEXyHa-
POIHBIM ZIOTOBOPOM, a 3HAYUT, K €€ TOJIKOBaHUIO MOJJIeXXaT IpuMe-
HEHMIO HOPMBI O TOJIKOBAaHUM MEX]1yHapOJHbIX IOTOBOPOB, 3aKpe-
MJIEHHBIE B MEXX/IyHapOZHOM OObIYHOM ITPaBe U, B YaCTHOCTH, B BeH-
CKOI KOHBEHIMU O ITPaBe MeXXJYHapOJHbIX OrOBOPOB’. ITU HOPMbI
TOJIJIeXKaT IPUMEHEHHIO K OIpeJieNIeHHI0 codepycaHust MOCKOBCKOIA
KOHBEHIMH, T.€. UICTUHHOIO 3HAUEHU €€ M0JIOXKEHN, BKJII0Yas pac-
CMaTpUBaeMyIo Hamu CT. 11.

C npyroii ctopoHbl, MOCKOBCKast KOHBEHLIM S, BO3MOXXHO, IpeiycMa-
TpHUBaeT pacCMOTPEHHE CIIOPOB apOUTpaskeM, HAXOASIIMMCS Ha Tep-
PUTOPUHU OTHOTO M3 TOCYAAPCTB, ¥ IIPY 3TOM HE COLEPKUT MOJI0XKe-
HU, OMTPeAeISIIONIVX ISl TAKOTO apOUTpaka MHOM PEeXUM, HEXKeTTn
IpeJyCMOTPEH 3aKOHOAATe/IbCTBOM COOTBETCTBYIOILETO rocynap-
CTBa /711 0OBIYHOTO M TyHApOHOro apouTpaska. M3 atoro crienyer,
4TO K COrJalieHuo 06 apbuTpaxe, B TOM Uucie ero Gopme, MOKET
pUMEHATbCS lex arbitri (mpaBoM MecTa apOUTpaska), eCiv CTOPOHBI
coryalieHus He BIOpasy MHOTO MPUMEHUMOTO mpasa'.

A.V. MypaHOB BbICKa3bIBaeT PEAINO0NI0KEHHUE, UTO K BOIIPOCY O TOM,
co3naeT 11 MOCKOBCKast KOHBEHLIMSI OCHOBY JJIsI COIJIAILEHMs O Ie-
penaue criopa B apOUTpak, eciiv pelieHre BbiHeceHo Poccuu, mpu-
MeHUMO poccuiickoe npaBo''. Heo6xoanmMo 0TMETUTb, UTO aBTOP
NieNIaeT 3TO MPEeIOJIOKEHNUE «1J1s1 IPOCTOThI», OHAKO, 3aTEM CChl-
JlaeTcd Ha MOJI0XKEHU4 Hb}o-l7lop}<cr<01?1 KoHBeHIMU 1 3akoHa PD
oT 07.07.1993 . N2 5338-1 «O mexayHapOIHOM KOMMEpPUYECKOM ap-
OuTpake» U Ha TO, YTO CTOPOHBI HE COTIACHIIUCH HA TPUMEHEHHUE

°  Hampumep, Republic of Ecuador v. Occidental Exploration & Production Company [2007]
EWCA Civ 656. P. 25.

Hanpumep, Hpio-Mopkckas KOHBEHIMS O IPU3HAHUM 1 IPUBEIEHUH B UCTIOHEHUE MHO-
CTpaHHBIX apOUTpaXkHbIX peweHuii, cT. V (1) (a); Turosoii 3akon KOHCUTPAJT o mexy-
HapOJHOM KOMMepUYecKoM apburpaxe, ct. 34 (1) (a); Born G. International Commercial
Arbitration. 2nd ed. Kluwer Law International, 2014. P. 491.

' Mypanos A. 1. Ykas. cou. C. 9. P. 11.1.
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K BOIPOCY O [I€HCTBUTENIBHOCTH apOUTPAsKHOTO COTIANIeHN S KHOTO
IIpaBa, M3 Yero MOXKHO CZe/1aTh BbIBOJ, UTO AaHHOE IIPeN0JI0KeHUe
OTpa’kaeT MO3UIMI0 aBTopa. [10100HbII TOAX0 HAXOIUT ONpe/e-
JIEHHYIO MOJIIEP>KKY B IPAaKTHKe FOCYAapCTBEHHBIX CYJIOB 110 Jie/1aM,
CBSI3aHHBIM C PEIIEeHNIMU UHBECTUILMOHHBIX apOuTpaskeii'?,

OzHaKO MbI HE MOYKEM COTTIACUTBCS C ATOM [O3ULIKEN [0 HECKOIBKUM
nprYnHaM. Bo-1iepBbIx, BKJIIOUEHE COralleH s O iepejade cropa
B apOMTpax (TOYHEE, ero YaCTH) B MeXIyHapOIHbIIA JOrOBOP Tpe/-
craBseT 0cobyio cuTyauuto. B aToM ciyyae cornarienue 06 apou-
Tpaske 3aKJIOYAETCs B HECKOJIBKO ITAIOB, K KAXKIOMY M3 KOTOPBIX
MOYeT ObITh MPMMEHUMO COOCTBEHHOE MaTepuabHOe MpaBo. B yact-
HOCTH, 0depTa, BBIpaXkeHHas FOCYAapCTBOM B MEXAYHAPOJHOM J10-
rOBOpE, UMeeT HarboJiee TECHYIO CBSI3b U MOXKET OBITh MMOJYMHEHA
MMEHHO MeXyHapOIHOMY IpaBy .

Kpome Toro, ct. 437 'K P®, Ha koTopyto cceinaercs A. 1. MypaHoB
B 000CHOBaHME CBOEl TOUKH 3peHMs], IPeyCMaTPUBAET, UTO MPEJI-
JIO)KEHME 3aKJII0YUTh COryalieHue, 0OpalleHHoe K HeolpeiesieH-
HOMY KpYTY JIUL, SIBJISIETCS MpUTJIalleHneM JienaTb 0pepThl, eciu
B HEM IIPSIMO He yKa3aHo uHoe'Y. HaM npencraBiseTcs, 4To JaHHOe
TI0JIOKEHME He ABJisieTcs TpeboBaHreM K popme odepThl, a mpaBu-
JIOM ee TOJIKOBaHU4. Kak yka3aHo Bblllle, K mosikosaxu CT. 11 Mo-
CKOBCKOI KOHBEHIIMY IPUMEHSIOTCSI HOPMbI MEXXAYHApOJIHOT O I1pa-
Ba, COOTBETCTBEHHO, Ipe3yMIIus, coaepsxaiiasics B CT. 437 'K PO,
HernprMeHrMa. UTo KacaeTcs aklienTta MHBeCTOPOM MpeJI0KeHN s
rocyapcTBa pacCMOTPETh CIIOP B apOUTPaske, TO OH AEHCTBUTETHHO

12 BG Group Plc v. Republic of Argentina (2014) 572 U.S.

13 Heiskanen V.Forbidding Depecage: Law Governing Investment Treaty Arbitration // 32
Suffolk Transnational Law Review, 393 (2009); cm taxxe: OPIC Karimun Corporation v
Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/14, Award of 28 May 2013. P. 75
(mpexsioxeHue nepearh Crop B apOUTpax SBISETCS OAHOCTOPOHHUM aKTOM roCyaap-
CTBa, K KOTOPOMY MOJIeXXaT MPUMEHEHNIO HOPMBI MEXXAYHAPOHOTO MPaBa).

4 Mypanos A. M. Yka3. cou. C. 11. P. 11.7.
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perynupyeTcst HallMOHa/IbHBIM ITPaBOM, KOTOpPOE, OIHAKO, He yCTa-
HaBJIMBAET KAaKUX-TMO0 0cOObIX TpeOOBaHMii K ero Gpopme.

[TogBOAS UTOT CKA3aHHOMY, MOYKHO CJIE/IaTh BBIBOJI, UTO KITFOYEBOE
3HauyeHue [ OTBETA Ha BOMPOC, sIBseTCst i CT. 11 MOCKOBCKOI
KOHBEHIIMH COI/IaCHeM Ha Mepejiauy cropa B MEXAyHapOIHbIH ap-
OUTpasK, UMEIOT HOPMbI MEXXTYHAPOHOTO [IPaBa O TOJKOBAHUHY J10-
roBopos. Hopmbl mpaBa Poccuu niu HHOTO roCyiapCTBa, B KOTOPOM
OyzeT HaXOAUThCsT apOUTPasK, OyAyT IPUMEHUMBI K BOITPOCY O TOM,
06pasyoT i1 MOCKOBCKast KOHBEHI[HsI 1 IPUHSITHE BO3MOXHO COZiep-
YKall[erocs B Hell pe//I0)KeHUsI THBECTOPOM COTJIAIlIeHHE O riepeade
criopa B apoutpax. OHaKo MOCKOMIbKY OOMBIIMHCTBO FOCYApPCTB,
Bciien 3a TunoBeiM 3akoHOM FOHCUTPAJL, npr3HaoT BO3MOXXHOCTD
3aKJIIUeHus apOUTPaXKHOTO COTJIAlIEeH s Ty TeM OOMeHa JIOKyMeH-
Tamu'®, coboieHre MPeayCMOTPEHHBIX UMH TIPABUII, IO 00IeMY
MpaBuUITY, HE IOKHO BbI3bIBATH MPOOIEM.

Il. BbipaxeHo nu B cT. 11 MockoBckou
KOHBEHLUM cornacue rocyaapcrB-y4acTHUKOB
Ha paccMOTpeHue CNOpoB C MHBECTOPAMHU
B 1lo60M apbutparke no BbiI6OpY MHBECTOpA

Kak yka3aHo Bblllle, K TOJIKOBaHMI0O MOCKOBCKOI KOHBEHIIMH, KaK
1 11060r0 MHOTO MEXYHAPOJHOTO IOT0BOPA, MPUMEHUMbI HOP-
MbI MEXYHAPOAHOTO OOBIYHOTO TpaBa. 3HAUMTETbHAS UX YACTh
KoguduuyposaHa B CT. 31 1 32 BeHCKOI KOHBEHIIMU O IpaBe MeX-
IYHapOAHbIX A0roBOpOB'®. COrnacHo 3TUM CTaTbSIM IIPU TOTKOBa-
HUU OTOBOPA HEOOXOANMO YUUTBIBATh OOBIYHOE 3HAUEHHUE CJIOB
Y BbIPQ)KEHUH, KOHTEKCT, B KOTOPOM OHU UCII0/Ib30BaHbI, TpeMeT
U 11eJIb JIOTOBOPA, a TaKKe MPUHIIUI 10OpocoBecTHOCTH (CT. 31).

' Tunosoit 3akon KOHCHUTPAJI o MexayHapOZHOM TOProBOM apOUTpaXxe, CT. 7.
16 Hanpumep: Churchill Mining Plc v Republic of Indonesia, ICSID Case No. ARB/12/14, Decision
on Jurisdiction of 24 February 2014. P. 149.
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[l1s1 monTBEpXKAeHNsI 3HaYeHUsI IOTOBOpa MOTYT HCIO/Ib30BaThCs
MIOIrOTOBUTEJIbHBIE MaTepUasbl U 0OCTOATENbCTBA €r0 3aKJIue-
Hud (cT. 32).

[Tput 3TOM OTHUM 13 KJTIOUEBbIX [IPABUJI TOTIKOBAHUS SIBIISIETCSI HEOO-
XOJMMOCTb, €CJI1 3TO BO3MOKHO, IPHaBaTh CI0BaM U BbIpaXKeHHUSIM,
MCTI0JIb3YEMbIM B MEX1YHApOJIHOM JIOTOBOPE, KaKoe-To 3HaueHue .
[IpestomMupyeTcs, 4TO CTOPOHBI He cTanu Obl BKJIOYATh B JOTOBOP
[0JI0XKeHNe, KOTOpOoe He UMeeT CMbICIa.

[IpuMeHuTENBbHO K CT. 11 MOCKOBCKOI KOHBEHLIMU CYLLIECTBYET, KaK
MHUHHMYM, TPY Bap1MaHTa TOJIKOBaHUS, KOTOpbIE HAafeISIIOT €ro Npak-
TUYECKUM CMBICJIOM. Bo-niepBbIX, €T. 11 MOCKOBCKOY KOHBEHLIU MO-
KET MPeCTaBIATh COOON coraacue rocyjapcTBa Ha pacCCMOTPEHME
CropoB apOuTpa)xem. Bo-BTOpbIX, OHA MOXET ABJISATHCS HOPMOW,
MO TBEPK JAMOIIEN apOUTPAOMIIBHOCTD MOMOOHBIX KATETOPUHA CIIO-
poB B 1iesioM. HakoHel, B-TpeTbUX, OHa MOXEeT BBICTyIaTh B Kaue-
CTBE pa3pelleHrs COOTBETCTBYIOLIMM IrOCYAapCTBEHHBIM OpraHaM
3aKJII0YaTh COIJIalleHUs, IpeyCMaTpuBalye nepeaady Criopos
Ha pacCMOTpeHUe apOUTpasKa.

[locnenHue nBa BapyaHTa TOJKOBaHMS TaK)Xe NMEIOT Ba>KHOE 3Ha-
yeHue. Hanpumep, B xozie paccMOTpeHnst UCKOB aknoHepoB OAO
«HK <tOKOC» nnBecTuiinoHHbIM apOuTpaskeM Poccust 3asiBisna, uto
CIIOpBI, CBSI3aHHbIE C BO3MOXXHBIM HapyllIeHUeM IIpaB MUHBECTOPA
HE3aKOHHBIMHU [AEHCTBUSIMU FOCYJapCTBEHHbIX OPTaHOB, He SIBJISI-
I0TCs1 apOUTpabebHBIMU [0 POCCUICKOMY TTpaBy 'é. OTKJIOHSIS 3TO
Bo3pakeHue Poccuu, ap6utpel cocnanuch Ha cT. 10 PenepanbHoro
3akoHa ot 09.07.1999 . N¢ 160-®3 «O6 MHOCTpaHHBIX MUHBECTULIMSIX

17" Cm., nanipumep.: Cemex Caracas Investments B. V. and CEMEX Caracas II Investments B. V.,
ICSID Case No. ARB/08/15, Decision on Jurisdiction of 30 December 2010. P. 107.

18 Hulley Enterprises Limited (Cyprus) v. The Russian Federation, PCA Case No. AA226, Interim
Award on Jurisdiction and Admissibility of 30 November 2009. P. 361.

181



HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

B Poccuiickoit @enepanyn» (nanee — O3 «06 MHOCTpaHHBIX MHBE-
CTULMSIX»), COTJIACHO KOTOPOH « [C] TOp MHOCTPaHHOT O UHBECTOpa,
BO3HUKILUH B CBA3M C OCYLIECTBJIEHUEM MHBECTULIUI U IPEATIPU-
HUMaTeIbCKOH AesITeIbHOCTH Ha TeppuTopun Poccuiickoit Oene-
paluy, pa3pelaeTcs B COOTBETCTBUM C MeXyHapOJHbIMH 10T OBO-
pamu Poccuiickoit @enepanuu u penepanbHbIMU 3aKOHAMU B Cyzie
1T apOUTPaKHOM Cy/ie TMO0 B MEKIYHAPOIHOM apOuTpake (Tpe-
TECKOM CyJie)», UMEHHO KaK Ha JI0Ka3aTebCTBO apOUTpaduib-
HocTu criopa'’. Tak ke u B nese Biwater Gauff v. Tanzania ap6uTpsl
NpU3HaJK, YTO BKJIIOYEHNE B 3aKOH O 3alllTe UHOCTPAaHHBIX MH-
BECTULMI MOJIOXKEHHUS O TOM, YTO NHBECTULMOHHBIE CIIOPbI MOT'YT
paccMaTpuBaThCs MeXAyHapOAHBIM apOuTpa)keM, 0ObSICHIETCS
HeOOXOAMMOCTBIO MTPUHIMITHAIBHOTO pa3pellieHus Ha nepeaauy
TaKUX CIIOPOB B MeX/1yHapOHbIii apOuTpax B Oynyiem?.

[lpu aHanuze 06CTOATENBCTB, KOTOPbIE MOTYT YUUTHIBATHCS MPU
TOJIKOBaHMU MOCKOBCKOIM KOHBEHIIUY, TIPOBOAVMOM HU>KE, Mbl ITpe]-
71araeM OLIeHUTb, HACKOJIbKO OHM ONpPaBAbIBAIOT TOT UM UHOH Ba-
PUAHT TOJKOBAaHMUSL.

(1) 3Ha4eHue BbIpa>keHUSA «CNOPbI... PACCMAMPUBAIOMCS...
Me>K0YHapoOHbIM apbumpa)kHbiMu cyoamu»

[TonoxeHre 0 paCCMOTPEHUM CIIOPOB B MEX1yHAPOJHOM apOuTpa-

e cpopMynIUpoBaHO B CT. 11 Kak KOHCTaTauus PpakTa.

B T0 ke BpeMst B APYTHX C/IyYasix 3aKOH UCIIOb3yeT pOPMYITUPOB-
Ky «B apOuTpax mozym nepenaBatbcsi»2. EcTb 1 Kakas-m160 GpyH-
JlaMeHTasIbHasl pasHULa MeXY 3TUMK GopMyInpoBKamu? Mosxk-
HO JIM CKa3aTb, 4TO pOPMYITUPOBKA «CIIOPHI ... PACCMATPUBAIOTCSI»

¥ Tamxe. P. 370.

% Biwater Gauff (Tanzania) Ltd v. United Republic of Tanzania, ICSID Case No. ARB/05/22,
Award of 24 July 2008. P. 331.

2 Tlyskr 2 ct. 1 3akona PO «O MexmyHapO{HOM KOMMEPYECKOM apOUTpakKe».
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B CT. 11 MOCKOBCKOI KOHBEHIIMM O3HA4aeT COIJIacue Ha repenavy
criopa B apburpax?

[IpencraBnsieTcs, 4To, HECMOTPSI HAa pa3HOE CII0BECHOE BbIpakeHue,
NPYHUUINMAIbHbIE OTINYUS MEX Y STUMU pOPMYIMPOBKaMU OTCYT-
CTBYIOT, B UaCTHOCTH, TEPMHH «CIIOPHI ... pACCMaTpPUBAIOTCSI» CBUIE-
TEeJbCTBYET O TOM, YTO COOTBETCTBYIOLINE CIIOPbI MOZYM pacCMaTpu-
BaTbCsl MEXIYHAPOIHBIM apouTpaxeMm. Tak, ct. 28 ApOuUTpa>kHOro
nporieccyanbHoro kogekca PO Toxe rmacut «ApOUTpaskHbIE CYIbI
paccmampusarom B TIOPsIIKE UICKOBOT O TPOM3BOACTBA BO3HUKAIOLME
13 rpakIaHCKUX IPaBOOTHOLLEHUI S5KOHOMUYECKUE CIIOpbI» (Bblie-
neHo Hamu — C.Y). Ho aTo nuiib onpenensier noiBeIOMCTBEHHOCTD
CTIOPOB U, CJIeI0BaTebHO, OfpeesseT BO3MOXXHOCTb pPacCMOTpe-
HUSI CIIOpa apOUTPAXKHBIM CYIOM.

9Tu 00CTOATENBCTBA MOATBEPXKAAIOT, CKOPEE, TOBOJIBI B MOJIb3Y
TOro, UTO CT. 11 MOCKOBCKO# KOHBEHLIMH NpelycCMaTpuBaeT apou-
TPabUIbHOCTb MJIM BO3MOXKHOCTb 3aKJTIOUEHUsST apOUTPasKHBIX CO-
rjauleHui (BTOPOM U TpeTUil BApMAaHT TOJIKOBAHMS), HEXKeJIN COora-
cre Ha apoUTpax.

OpHako npu onpeeseHHbIX YCA0BUSIX 9Ta GOPMYIMPOBKA MOXET
OBITh UCIIOIb30BAHA U [1JI51 BBIPAXKEHUS COTIACUS Ha pACCMOTPEHHUE
criopos ap6utpaxem. Hanpumep, MKAC mipu TIIIT PO npusnan oro-
BODPKY «CIIOpbI, CBSI3aHHbIE C HACTOSILMM JOTOBOPOM paccmampu-
gaiomcst Mex1yHapOHbIM KOMMEPUECKUM apOUTPasKHBIM CyI0OM
npu ToproBo-npombiieHHoH nanate Poccuiickoit @enepaunn» no-
CTaTOYHOM 17151 BO3HUKHOBEHMS Y HETO KOMIIETEHLIMN pacCMaTpu-
BaTh criop?. BnpoueM, B puBeIeHHOM HaMU MIpUMepe, B OTINYMe

2 Pewenue o1 04.04.2013 r. mo ey N 173/2012 (Bbieps>kK¥ U3 pelieH st BKIIOUeHbl B OaHK
nauubix CIIC «Koncynpraut [Inoc: Cyne6uas [IpakTrkar).
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oT CT. 11 MOCKOBCKO¥ KOHBEHIIUH, YKa3aH TOIbKO OAUH GOpPyM s
paspelleHns CIIOpOB.

B cBs131 ¢ n3n105)KeHHBIM, OYKBaIbHOE 3HAYEHUE CJIOB «CNOpbL ... pac-
cmMampuearomcs» B TOW WU MHOW CTENeHN He IPOTUBOPEYUT HU Of-
HOMY U3 OIIMCAHHBIX BAPUAHTOB TOJIKOBAHUS U HE MOXET CJIY>KUTb
OCHOBAHHUEM [|J151 OZIHO3HAYHOTO BBIOOPA OZIHOT'O U3 HHUX.

(2) Omcymcmaue yKa3aHusi KOHKPemHo20
apbumpa)xHo20 UHCMuUMymMa uau UHCMUMymos

VkaszaHue Ha MHCTUTYIMOHHbINM apOUTPax, OCYIIECTBISIOMIN aAMU-
HUCTPUPOBaHUe pa3dKrpaTenbCTBa MEX Y CTOPOHAMH, perjaMeHTa
pasbuparenbcTBa (MK, [0 KpalHEel Mepe, MopsiiKa Ha3HaueHus ap-
OMTPOB), UM yKa3aHUe Ha TO, YTO CIOP MOIJIEXKUT PACCMOTPEHUIO
apbutpaskem ad hoc, siBsieTcst 0ObIUYHBIM YCIIOBUEM apOUTPAXKHOTO
corameHus. bonee Toro, B HEKOTOPBIX CTpaHax COIIalleHue, B KO-
TOPOM TaKOT'0 yKa3aH!sI He COZIeP>KUTCs], IPU3HAETCS HEOIpe ie/IeH-
HBIM U, COOTBETCTBEHHO, HEUCIIOJTHUMBIM %,

OnmHaKo cornacye Ha pacCMOTPEHHe CIIopa apOUTpakeM, B KOTOPOM
He orpe/ie/IeHbl IPUMEHNMBI PErJlaMeHT U apOUTPakHbIN HHCTUTYT,
KOTOpBIi OyIeT aAIMUHUCTPUPOBATh pa3d1paTebCTBO, TEOPETHYE-
CKH, B HEKOTOPBIX CTPaHaX MOXeT pacCMaTpUBaThCsl KaK Coryalle-
HUe Ha paccMOTpeHue fiena apoutpaxem ad hoc*. Takum obpasom,
omcymcmeue 8 Mocko8cKoll KOHBeHUUU YKA3aHUs HA KOHKpemHblil ap-
OUMpaNcHblil UHCMUMYM He UCKNI0UAem 803MONCHOCMU NPUSHAHUSL €20
cozziacuem Ha paccmomperue cnopa apdumpascem ad hoc ipy yCJIOBUH,
4TO TaKKe apOUTpasKHble OrOBOPKH MPU3HAIOTCS AEHCTBUTEIbHBIMU
Y VCTIOJIHUMBIMU IO IPUMEHNMOMY TIPaBY.

% Cwm. Hanpumep: Fouchard Gaillard Goldman on International Commercial Arbitration /
Gaillard E., Savage J. (eds.). Kluwer Law International, 1999. P. 286.

2 Mypanoe A. . Ykas. cou. C. 11; Tokumaru Kaiun Co Ltd. v. Petredec Ltd [1994] Lloyds 162
(Q@QB); Canadian National Railway Company v. Loval Tunnel Equipment (1999) 174 D.L.R. 385.
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OnHaKo HU 3aKOHOAATENbCTBO, HU cyeOHas npaktuka crpad CHI
He pacCMaTpUBAIOT MO0OHbIE OTOBOPKU B Ka4eCTBE apOUTPaXKHOTO
cornauenus. ['opaszo yaie Cybl UCXOASIT U3 TOTO, YTO OTCYTCTBUE
yKa3zaHMs Ha CYIIECTBYIOLINI apOUTPaXkHbIil MHCTUTYT O3HAYAET,
YTO CTOPOHBI HE JOCTUI/IU COTTIALIEeHMs O PACCMOTPEHUH CIIOPa B 110-
psilKe MEXAyHApOIHOro apouTtpaxa?.

C pyroit CTOPOHBI, OTCYTCTBUE YKa3aHUS Ha KOHKPETHbIN apOu-
TPaXkKHbIII HHCTUTYT JIETKO 00bSCHUMO, eciu CT. 11 MOCKOBCKOIA
KOHBEHLMM OyZIeT pacCMaTPUBAThCS KaK MPU3HAHUE BO3MOXXHOCTU
PaccMOTPEHUS COOTBETCTBYIONIMX CIIOPOB MEXIYHAPOIHbIM apOu-
TpaxkeM, ux apburpabenpHocTu. Bonee Toro, ¢ yueToM mpakTUKU
COCTaBJIEHNS KaK OIHOCTOPOHHUX MPEJIOKEHUIT O PACCMOTPEHNSI
CIIOPOB B apOUTpaxe, Tak v apOUTPAKHBIX COTJIALIIEHUT, B KOTOPbIX
006BIYHO MPSIMO YKa3bIBAIOTCsI PaBKJIa apOUTPaXKHOrO pa3drpaTeib-
CTBA, OCJIEJHEE TOIIKOBaHUE TPEICTABIISAETCS O0ee BEPOSTHDIM.

(3) Yxazanue Ha apbumpakHbie cyobi

u IxoHomuyeckuti Cyd CHI
B cT. 11 MOCKOBCKOI KOHBEHLY COLEP>XKUTCS IEPEUNCIIEHNEe Opra-
HOB I10 pa3pelLleHnIo CIOPOB, KOTOPble MOT'yT pacCMaTpUBaTh MH-
BECTULIMOHHbIE CTIOPbI, CPEIX KOTOPBIX HE TOJIBKO MEX1yHapOAHbIE
apOUTpasku, HO M rOCyAapCTBeHHbIe CY/ibl, JkoHOoMuueckuii Cyn CHI,
a Tak>xe pyrue MexayHapO/Hble CY/bl.

YKa3aHue B COTJallleHny O pa3peLleHny CIIOPOB HECKOIbKUX OPraHOB
0e3 ompezeneHust IPOLEYPbl ONPeeeH st OpraHa, KOTOpblil OyaeT
paccMaTpuBaTb KOHKPETHBIN CIIOP, B psifie CJlydaeB BeJlo K TpU3Ha-
HUIO apOUTPaXKHBIX COTIAIIEHUE HEUCTTOMHUMBIMUZ. OIHAKO TaKOii

% Cwm., Hanpumep: [Toctanosnenve Oenepanbroro Apéurpaxtoro Cyma MocKoBCKOro
okpyra Ne KI-A40/7725-03 ot 06.11.2003 r.; [Toctanosenue Penepanbaoro Apburpax-
Horo Cyna CeBepo-3anagnoro okpyra Ne A21-4873/2012 ot 25.02. 2014 1.

% Gaillard E., Savage J. Op. cit. PP. 269, 490.
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TOJIXO/I He SIBJISIETCS €IMHCTBEHHO BO3MOXKHbIM. Harmpumep, B Poccun
Boiciuit ApouTtpaskHbiit Cy/1 TprU3HaI UCTIOTHUMBIMU aJIbTEPHATUB-
Hble COTJIalleHUs O pa3pelieHnH CIIOPOB, TPeI0CTaBSIONIMe KakK-
JI0¥i U3 CTOPOH TPABO BbIOOPA rOCYJAPCTBEHHOTO UITU TPETEHCKOTO
cyzna cooTBeTcTBeHHO?. COOTBETCTBEHHO, Hanuuue B CT. 11 MoCKoB-
CKOI1 KOHBEHLIMU NOJ0OHOr0 CIMCKa He UCKJII0UaeT BO3MOXHOCTH
TOTO, UTO OHA SIBJISIETCSI BBIPA)KEHNUEM COTJIaCKsi TOCYapCTBa Ha pac-
CMOTpeHHe CIIOPOB C MHBECTOPOM B MEX/TYHAPOJHOM apOuTpake.

BmecTe ¢ TeM nofgoOHbIN CIIMCOYHbBINM MOAX0 B OOJbILIEH CTeNneH!
COOTBETCTBYET APYT'UM BapuaHTaM TOJKOBaHuU CT. 11 MockoBCKoM
KOHBEHIIMH, COIJIACHO KOTOPBbIM OHA OIpefesseT TOIbKO NPUHIM-
MHUaJIbHYI0 BO3MOXKHOCTb PACCMOTPEHM S COOTBETCTBYIOIIUX CIIOPOB
pas3JIMYHBIMUA OpraHaMu I10 paspeLIeHuIO CIIOPOB, B TO BpeMS Kak
He HazesieT ux 6e3yCI0BHBIM MPABOM Ha PACCMOTPEHUE Criopa —
KOMITETEHIMS OYIET B KaXKJOM KOHKPETHOM CJTy4ae OpeIeiiThCs
Ha OCHOBaHMUU HOPM O MOJABEJOMCTBEHHOCTHU U NOACYAHOCTHU. [Ipu-
MEHUTEJIbHO K MEXYHAPOIHOMY apOMTpaxky 3TO O3HAYAET, UTO
BCe paBHO TpebyeTca apOUTpaXkHOE COT/allleHne [ PaCCMOTpe-
HUS CIIOpPa, B TO BpeMs Kak CT. 11 MOCKOBCKOV KOHBEHIMY TAKOBbIM
He 9BJIIeTC.

(4) PeweHue IxoHomu4eckozo Cyda CHI no monkosaHuto cm. 11
Mockosckoli KoHBeHYuU

dxonomuueckuit Cyn CHI npusnan ct. 11 MOCKOBCKOI KOHBEHIIUU
NOCTAaTOYHOM [I7151 BOSHMKHOBEHUS Y TOCY1apCTBa, yUacCTBYIOLIEro
B Hei, TpaBa B OTHOCTOPOHHEM MOPSI/IKe IlepejaTh CIOP, CBSI3aHHbIIA
C TOJIKOBAaHUEM KOHBEHIIMH, HA PaCCMOTPeHre IKOHOMUUECKOTO
Cyna. OmHaKo mpu 3TOM CY/I OMMPAJICS HA OCOOBIN MOPSIIOK OIpe-
IieJIeHus CBOeH KOMIIe TeHLIMH, 3aKPETJIEHHBIH B [IOJTIOKEHNH O CY/IE.

7 Tlocranosnenue [Ipesuanyma Boiciiero Ap6urpaskuoro Cyga PO ot 14.02. 2012 r.
Ne 11196/11.
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B yacTHOCTH, B COOTBETCTBUHU C I1. 3 TIOJIOXKEHUS, K BEIEHUIO IKOHO-
muyeckoro Cyzia MOryT ObITb OTHECEHBI CIIOPBI, IIPSIMO HE YIIOMSIHY-
Tole B HeM?. Cy[| IIpHIlIes K BBIBOZY, UTO 1O CIOPaM, OTHECEHHBIM
K BeneHnto xoHomuueckoro Cy/a, oH o6agaeT 00s13aTebHOM KOM-
e TeHLIMeN Ha OCHOBaHUK B3aMMOZIOIOJIHSIOIIErO IE€MACTBIUS TOJIOXKE-
HHS1 O CY/Ie U COTJIaleHus 00 OTHeCEHNH [iefia K er0 KOMIIETEHIIUH, 1,
COOTBETCTBEHHO, IONOJIHUTENIBHO COTIACHs FOCYAapCTB Ha pacCMO-
TPEHHe UM COOTBETCTBYIOLIEro fea He Tpebyetcs?. Ho ananorny-
Hasl IOTMKa He MOXKeT ObITh aBTOMATUYECKY IPUMEHEHA K PEIIEHIIO
BOMPOCA O HAJTMYUHU KOMIIETEHIINH Y MEXTYHAPOJHOTO apOuTpaxa,
TIOCKOJIbKY TOCY/IapCTBa HE AaJU OTAEIbHOTO COTIacus Ha pacCMO-
TpEeHHe MEXYHapOJHBIM apOUTpaskeM BCEX CIIOPOB, KOTOPbIE OHU
3aTeM OTHECYT K €ro MOJBEIOMCTBEHHOCTH.

(5) Paznuyus mexkdy cm. 11 MockoBckoli KOHBeHyuU
U Me>KOyHapoOHbIMU 002080paMu, npedycMampusaouwuMu
00HO3Ha4HOe coa/acue 20Cydapcmaa Ha paccMompeHue
cnopos apbumpakem
CpaBHeHMe MCII0JIb30BaHHOM CTOPOHAMHU B COTTIALIeHUN GOPMYJIH-
pOBKU ¢ GOPMYIMPOBKAMU APYTUX COTTIALIEHUI WY TUTIOTETHYE-
CKM BO3MOXHBIMU GOPMYIMPOBKaMU — He Bcera barofapHoe 3a-
HaTtue. ToT GpaKT, YTO TO UM MHOE MOJIOKEHUe (HapUMeD, Coriacue
Ha pacCMOTpeHMe criopa apOuTpa)keM) MOTJIO ObITh BBIpaXKeHO 60-
Jiee SICHO 1 HeJIBYCMBICJIEHHO, ellle He JOKa3bIBaeT, YTO MeHee YeT-
Kast QOpMyIMpOBKa UMeeT nHoe 3HayeHue. C opyroi CTOPOHbI, eCn
CTOPOHBI IOTOBOPA, TAKOTO Kak MOCKOBCKAasi KOHBEHIIMsI, HA MOMEHT
ee 3aKJII0YeHsI yrke 0071aJaTH OMIBITOM 3aK/TIOUEHHUST aHAIOTUYHBIX

% Tlonoxenue 06 JxkoHomuueckom Cyze Conpyxecrsa HeszaBucumbix [ocynapcTs, yr-

BepxjenHoe Cornaumennem Coseta rinas rocygapcts Coapyskectsa HesaBucnumbpix ['o-
cyaapcTs oT 6 utons 1992 1.

¥ Pemenne JxoHoMmuveckoro Cyma CHI' ot 11.11.1997 r. N C1/1-97 «O pmaue 1o 3ampocy
roCyaapCTBeHHOro apburpaxa Pecny6nuky ApMeHns TOIKOBaHUsI 4acTU 2 MyHKTa 3
nonoxeHns 06 dxoHomuueckom Cyze, yreepxaentnoro Cornamenuem Cosera 'nas 'o-
cynapcts CHI o craTyce 9xoHoMuueckoro Cyna ot 6 utons 1992 ronan.
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COr7alIeHNH, a TaK)Ke IPUHSTHS MHBIX TOKYMEHTOB, IIpeyCMaTpHU-
BAIOIIMX COIIaCKe rocylapCTBa Ha pacCMOTPeHMe criopa apourpa-
’KEeM, U UCIIO/b30BalIM B HUX Oosiee sicHple GOPMYIMPOBKY, TO OT-
Ka3 OT HUX MOXET CBHJETEe/JbCTBOBATb U O TOM, UTO FOCYAapCTBa
He MMeJy HaMepeHUs TpUAaTh cT. 11 MoCKOBCKOIt KOHBEHLIMH 3HA-
deHMe apOUTpaXKHOi odepThl. [Ipyrue cornameHus OTpaxkaroT 00-
CTOSITENIbCTBA 3aKJIF0UYEHUST MOCKOBCKOI KOHBEHILIUH U, B COOTBET-
CTBUH €O CT. 32 BeHCKOIt KOHBEHLIMH, MOTYT YYUTBIBATLCS ITPH TOJI-
KOBaHHH, B CJTyyae HESICHOCTH ee TOJIOKeHN*.

HauaTb cTouT C TOrO, 4TO B CT. 11 HET MPSIMOTO YKa3aHUs Ha COra-
cre roCy/iapCTBa Ha pacCMOTpeHue criopa apoutpaskem. ITum Mo-
CKOBCKasl KOHBEHIIMsI OTJIMYAETCS OT IeMCTBOBABLIMX HA TOT MOMEHT
B psiJie TOCYAapCTB, MOANUCABIINX €€, 3aKOHOB 0 3al[UTe NHOCTPaH-
HbIX NHBeCTULMIT®. Harprmep, B IPUHSATOM paKTHYECKY OTHOBpe-
MEHHO C Hell 3aKoHe «O0 MHOCTPaHHBIX MHBECTULMSX B KbIPrbI3cKOii
Pecny6iuke» yKasplBaeTCst Ha TO, UTO «CIOP Pa3peiaeTcsi» B OHOM
N3 TIPAMO NNEPEUNCIIEHHDBIX B 3dKOHE ap6I/ITpa)KHbIX WHCTUTYTOB, I1O-
clie yero ckaszaHo «Kviproizckas Pecriy6iumka... cornaiaercs Ha re-
pefiayy MHBECTULMOHHOTO CIIOpa B apOUTpaxK...»*.,

He ucnonbsyerca B MOCKOBCKOM KOHBEHIIMY U KJIaCCUUYECKas B PyC-
CKOM s13bIKe (OpMyJia AJIs1 BIPa>KE€HUSI COrJIacusl Ha paCCMOTPEHUE
CIIOpa MHBECTUIIMOHHBIM apOUTPaXKeM «Cropbl MO2ym Obimb nepeda-
HbL N0 8bI00PY UHBECMOPA HA PACCMOMPEHUE 8 ... apbumpaxc»>. Takas

3 OPIC Karimum v. Venezuela. P. 155.

' Hampumep, 3akona Kasaxctana (Rumeli Telekom A. S. and Telsim Mobil Telekomikasyon
Hizmetleri A. S.v Republic of Kazakhstan,ICSID Case No. ARB/05/16, Award of 29 July 2008.
PP. 333-334) n Keiproiscrana (Petrobart Limited v Kyrgyz Republic, Award of 13 February
2003, http://italaw.com/sites/default/files/case-documents/ita0627.pdf (mocneguee 06-
pawenue — 15 mapra 2014 r.). P. 4).

32 3akoH N2 66 ot 24 centsibps 1997 1., ct. 23 (3akoH yTpaTui cuny ¢ 27 mapra 2003 r.).

¥ Hamnpumep: Tunosoe cornamenue Poccuiickoit @enepannu o MOOUPEHUN U B3aUM-
HOIi 3all[UTe KaluTaI0BI0XKEHUH, yTBEPK/JeHHOe NocTaHoBIeHneM [IpaBuTenbCTBa
P® ot 9 nions 2001 . N2 456, ct. 8, naparpa¢ 2; CoryameHue o MOOLIPEHUH U 3alUTe
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dopmynupoBKa ykasblBaeT Ha MPaBO MHBECTOPA IepeaaThb CIop
B apOuTpax 6e3 He0OXOAUMOCTH COOMIOIEHUST KaKUX-THOO0 yCII0-
BUII (TaKMX KaK MOJy4eHWe COTIacksl TOCYAapCTBa), U3 Yero cie-
JyeT, YTO FOCYAAPCTBO YKe COIMacuiIoCh Ha PaCCMOTPEHHE CIopa
B apOuTpaxe®.

Takke He UCTIONb3yeTCs U GOpMyIIa, KIIaCCUYecKas st apOuTpax-
HBIX OTOBOPOK Ha PyCCKOM SI3bIKE, TPUMEPOM KOTOPOI1 SIBJISIETCS
pexomenayemas oroopka MKAC nipu TIIT P®: «Bce cniopsr... mop-
JieXkar pa3peleHuio B...». YKa3aHue Ha 0053aTeIbHOCTD paspelie-
HUsI CIOpa apOUTPaKeM CBUIETENbCTBYET O IPU3HAHUY CTOPOHAMU
ero koMmreTteHIUU>. 3ameTum, uto npodeccop T. Banbae, ananusu-
Py4 CXOXYIO C UCTI0JIb30BAaHHOM B CT. 11 MOCKOBCKOI KOHBEHLIMU
bopmynuposky B cT. 10 Denepanproro 3akona «O00 MHOCTPAaHHBIX
VIHBECTULIUAX», IPUILIETT K BBIBOJY, YTO B HEM YKa3bIBA€TCS UMEH-
HO Ha 00sI3aTeJIbHOCTD Mepeayr Cropa Ha pacCMOTpeHue apou-
Tpa’ka, OIHAKO OH UCXOJWJI U3 OIIMOOYHOrO, 10 HAILlleMy MHEHMUIO,
nepeBosia JaHHOTO MOJIOKEHNS Ha aHIVIMHMCKUI SI3bIK — PyCCKOe
«paspeliaetcs» Ob17I0 epeBezieHo Kak «shall be settled»?.

CooTBeTCcTBEHHO, B CT. 11 MOCKOBCKOIT KOHBEHIIMM HE UCII0JIb30Ba-
Ha HY OJJHA U3 TIPUHSITBIX B TO BpeMs1 pOpPMYJI BbIpaXkeHUsI COriacusl
Ha pacCMOTPEHNE NHBECTUIIMOHHBIX CIIOPOB apouTpakeM. [laHHOE
00CTOATENbCTBO CBUJETEJIbCTBYET B [OJIb3Y TOTO, 4TO CT. 11 HE MO-
YKeT pacCMaTpUBATbCs KaK TaKOe Coriacue.

KalnuTaI0BIOXeHHH B rocyapcTBax-ujieHax EBpasuiickoro 9KOHOMUYECKOro coooiie-
CTBa, cT. 9, maparpad 2.

3 Hanpumep: Zhinvali Development Ltd. v. Georgia, ICSID Case No. ARB/00/1, Award of 24
January 2003. P. 337; CSOB v Slovakia, ICSID Case No. ARB/97/4, Decision on Jurisdiction
of 24 May 1999. PP. 56-58.

% Southern Pacific Properties (Middle East) Limited v Arab Republic of Egypt, ICSID Case No.
ARB/84/3, Decision on Jurisdiction of 14 April 1988. P. 46.

% Walde T. M. Expert Opinion: Yukos and the Russian Federation // OGEL, 2005, Vol. 3, Issue
1. PP. 33-36.
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(6) Oz080pka ApmeHuu
Apmenus noanucana MOCKOBCKYIO KOHBEHLIMIO C OTOBOPKOH («0CO-
ObIM MHEHHEM»), B KOTOPOU COAEPXKUTCS ClIEYIOLIEE MOIOKEHHE:

«Cmameto 11 uznoncume 6 cedyroujeli pedaxyuu: ,B pamkax na-
cmosweli KongeHyuu cnoput, 603HUKULUE MENCOY CMPAHOLL NPOUC-
XOHCOEeHUsl UH8eCMUYULl U CMPAHOLi — PeyunueHmom peuarom-
€51 N0 3aKOHO0AMeNbCM8Y CMPAHbL — PEYUNUEHMA, eCAU MENCOY
CmopoHamu no 08ycmopoHHeMy CO2NauieHUI0 0 3aujume uHee-
cmuyuli He npedycmompeH UHOi nopsooK™.

Kak Mbl monaraeMm, jaHHasi oroBOpKa He O4eHb [IOMOraeT B oIpe-
neneHny 3HadeHus cT. 11 MockoBckoi KoHBeHIMU. TeopeTtuye-
CKH, OHa MOXET pacCMaTpUBaTbhCS KaK 10Ka3aTelbCTBO TOrO, YTO
cT. 11 comepXuT cornacue Ha paCCMOTPEHHME CIIOPOB MEXAYyHa-
pOIHBIM apOuTpakeM, 1 ApMeHUs Ceana ee Kak pas s TOro,
4TOOBI UCKJTIOUUTD TaKoe coracue. OHAKO eciii HamepeHue Ap-
MEHUH 3aKJII0YaI0Ch UMEHHO B TOM, TO OHO MOTJIO OBITh BhIpasKe-
HO 00JIee KOHKPETHO, HAMIPUME, Ty TEM MPSIMOTO YKa3aHUs Ha TO,
YTO IpUCcCOequHeHre ApMeHUY K MOCKOBCKOI KOHBEHIMU, HO 3TO
He O3HayaeT COrjaacys Ha pacCMOTpPEHNUe UHBECTHULIMOHHBIX CIIO-
pOB MeXIyHapOAHbIM apbuTpakeM. B aTom ciyyae He 6bLIO ObI
He0OXOIMMOCTH UCKTI0YATh U3 TEKCTA CTAThbU yKa3aHUe Ha pac-
CMOTPEHME CIIOPOB rOCYJapCTBEHHBIMM CYJaMU U JKOHOMMU-
yeckuM Cynom CHI.

VIckioueHre CChIJIKYM Ha MEXAyHAPOAHbIH apOUTpasK B IPUHIIKTIE
TaK>XXe COIJIacyeTcs C TOJKOBaHUeEM CT. 11 MOCKOBCKOI KOHBEHLMU
KaK MOJIOXKEHMUs], OATBEPKJAIOIIEro apOuTpadesIbHOCTb COOTBET-
CTBYIOILUX CIOPOB, TIOCKOJbKY TaKO€ MOATBEPXKAEHNE UCK/TIOUEHO
13 peJlaKLIuK, BKJIIOYEHHOHN B OTOBOPKY ApMeHMU. YKa3aHue Ha pac-
CMOTpPEHME CIIOPOB «I10 3aKOHOAATEJ/IbCTBY...» MOXXET 03Ha4aTb CO-
XpaHeHUe 3a rOCyAapCTBOM CBOOO/IBI YCMOTPEHMUSI B ONIpe/ie/IeHU N
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OpraHoB I10 pa3pelleHNIO CIIOPOB, B KOTOPbIX UHBECTULIMOHHBIE CIIO-
pel OyIyT paccMaTpUBAaThCSL.

(7)  HobpocosecmHoe monkosaHue u 0XXudaHuUs UHBECTOPOB
CornacHo BeHCKOI KOHBEHI[UHU OTOBOPBI JOJIKHbBI TOIKOBATHCS J10-
opocosectHo (“in good faith”), 6onee Toro, 10O6POCOBECTHOCTB SIBIS-
eTCs OJJHUM M3 IPU3HAHHBIX IPUHIMIIOB NpaBa. Onupasch Ha 3TOT
TPUHIIATI, apOUTPaXKU, pACCMATPUBAIOIIKE CIIOPBI MEX Y TOCY/Iap-
CTBaMU U MHBECTOPAMH, IPU3HABAJIH, YTO TOCYAAPCTBO HE MOXKET
CChUIATHCS HA HEACHYIO GOPMYIIMPOBKY MOJIOKEHHU S O Pa3pelieHnu
CIIOPOB, €CJIU UHBECTODP Pa3yMHO OXHJIaJ, YTO OHA MPEICTABIIET
coboli coracue Ha Tepejiauy Cropa Ha paCCMOTPEHHE MeXIyHa-
poxHoro apoutpaxa.

[IpumenuTenbHO K €T. 11 MOCKOBCKOI KOHBEHLIMU KJIIOUYEBBIM SIBJISI-
€TC$ BOIIPOC, MOTJIU JIU MHOCTPAaHHbIE MHBECTOPbI PA3YMHO O>KUATb,
4TO OHA MpeJCTaBsgeT cCOOON cornacue Ha pacCCMOTPEHUE CIOPOB
apbutpaxxem. KommenTupys cxoxee nonoxenue ®egepanbHoro 3a-
KoHa «06 MHOCTpaHHBIX MHBECTUINSX», Tpodeccop T. Basbae cre-
J1aj BbIBOJ, YTO TaKOEe OXKUIAHUE MOXKET ObITb OCHOBAHO Ha [IBYX
06CTOSTENBCTBAX: YIIOMUHAHUY MEXIYHAPOHOr0 apOuTpaa u oT-
CYTCTBUHY IPSIMOTO yKa3aH!s Ha TO, YTO COOTBETCTBYIOLLEE TOJIOXKE-
HUE He SIBJISIETCS COTrlaceM Ha pacCMOTPeHUe Criopa apOuTpaskem®,

MBbI nonaraeM, OHAKO, UTO 3TUX 0OCTOATENbCTB HELOCTATOYHO
J17191 BO3HUKHOBEHMsI 000CHOBAHHBIX OXKUIaHUIT Y NHBECTOPOB. Bo-
NepBbIX, MEXaHU3M BbIpa>KE€HHUS COIJIacUsl Ha paCCMOTpEHHUeE CIIO-
pa apbuTpaskeM MepeBOpauMBaETCsI C HOT HA TOJIOBY: BE/Ib CIIEMYsI

7 Societe Ouest des Betons Industrieles (SOABI) v. Senegal, ICSID Case No. ARB/82/1, Award of
25 February 1988. P. 4.10; cm. 6onee noapoGHo: Potesta M. The Interpretation of Consent
to ICSID Arbitration Contained in Domestic Investment Laws // http://www.lk-k.com/
data/document/potesta-consent-arbitration-2011.pdf (mocnentee o6pauenue — 15 map-
Ta 2014 r.). PP. 25-26.

3% Walde T. M. Op. cit. PP. 42-46.
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00111eMy MpaBuIly COracue J0/DKHO ObITh BhIpaXkeHo mpsiMo. Her
HeoOXOIMMOCTH 3aMuChiBaTh HECOIIacKe, KOra U3HayaabHO CaMo
cornacue oTcyTcTBoBasno. Hanpumep, B nene Churchill Mining Plc v
Republic of Indonesia® 6b1710 pelieHo, YTO 1eJM A0TOBOPA ABMISIOTCS
«HeUTpabHBIMU» (He CKJIOHSIOT Yallly BECOB HU B Ty, HU B IPYTYIO
CTOPOHY) IIPU TOJIKOBAHUU HESICHBIX TI0JIOKEHUH O MOpsIJIKe paspe-
meHus cnopos. Taksxe B nene White Industries Australia Limited v. The
Republic of India*® coctaB apouTparka IpU3HaI, UTO IPUCOEJUHEHUE
rocyfapcTsa K Hb}o—l7lop1<<:1<01?1 KoHBeHLMM 1958 rona He co3paeT
OXXHIaHMsl, YTO TOCYJAPCTBEHHbIE CY/Ibl OYAYT €€ HEYKOCHUTEb-
HO NTPUMEHSITb.

Bo-BTOpbIX, yUUTBIBAS JBYCMbBICJIEHHOCTD MCIIOJIb30BaHHbIX B CT. 11
MockoBCKO¥ KOHBEHLIMM pOPMYINPOBOK, @ TAKXXE TOT PAKT, UTO OHU
CYILIECTBEHHO OTUYAIOTCS OT 0OBIYHO UCIIOTb3YEMBIX /IS BBIPAXKe-
HU$ TOCYJAPCTBOM COIJIACHS, CaMo 1o cebe YIOMUHAHNE MEK Ty Ha-
POIHOTrO apOUTpaska He MOXKET Pa3yMHO pacCMaTPUBATHC KakK CO-
rJ1acue rocyjapcTBa Ha pacCMOTPEHHE CIopa apOUTpakeM.

CooTBeTCTBEHHO, CT. 11 MOCKOBCKOI KOHBEHLIMM HE COAEPXKUT IPSIMO
BbIPaXKEHHOTO COIVIACHsl Ha Nlepejady cropa B apOuTpax, moaTomMy
OHa BpsI[ /I MOIJIa CO3/1aTh Y MHBECTOPOB 0O0CHOBAHHbIE 0XKUA-
HY$ B OTHOLLIEHUHU apOUTpPakHOI IPOLIeAYpbl PACCMOTPEHHUSI CIIOpa.

(8) 3HaueHue nosedeHus 2ocydapcmaa nocie UHULUALUU
uHgecmopom apbumpaxa

B. H. AHYpOB, KOMMEHTHPYsI pellieHre apouTpaxa 1o ucky Jlu JI>kon

Baka nmpotuB Kbipreidctana, BbicKasas pe/noioxKeHue, YTO Mpr3Ha-

Huie apOUTpaMy HAJIMYUKUS Y HUX KOMIIETEHI[UM HA OCHOBAHUU CT. 11

MOCKOBCKO#1 KOHBEHIIH, MOTJIO OBITh CBS3aHO C OTKa30M OTBETYHKA

% ICSID Case No. ARB/12/14, Decision on Jurisdiction of 24 February 2014. P. 178.
40 UNCITRAL, Final Award of 30 November 2011. P. 10.3.15.
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«OT UCTIOJIb30BAHUS CPEJCTB ... 3ALIUTHL..., BKJIIOYas OCapuBaHue
IOPUCAUKIINY apOuTpaxa..»*l.

MbI HE MOXEM COTTIaCUTbCS C MOAOOHBIM MOfIX0/10M. BesyciosHo,
C PAKTUYECKOI TOUYKHU 3PEHISI OTBETUHMK, OTKA3bIBAIONIUICS OT y4a-
cTus B apOutpaske, ocnabsieT CBOIO MO3UIUIO, U apOUTPBI HE MO-
YT «I0JyMaTh» 3a HEFO BCE BO3MOXKHbIE BO3PAXKEHMSI U apTyMEHTbI
B UX MOJIJIEPXKKY.

OmHaKo 0TKa3 OTBETUYMKA OT y4acTHs B apOUTpaske UM HEyYacTre
B HEM HE MOT'YT PacCMaTpPUBAThCsl KaK MPU3HAHUE KOMIIETEHI[UN
apburpaxa*.

3aknyeHue

OrieH1BAas BCe OMMCAHHbIE BbIIle 00CTOSATEIBCTBA B COBOKYTHOCTH,
MBI [10JIaraeM BO3MOXXHBIM CZi€JIaTh BbIBOA, UTO CT. 11 MoCKOBCKOIA
KOHBEHLIUM He COAEP>KUT COIJacus rocyJjapCcTB Ha pacCMOTpeHue
VHBECTULMOHHbIX CIIOPOB C MHOCTPAHHbIMU MHBECTOPAMU MEXY-
HapOZIHbIM apOUTpa’keM 110 BbIOOPY MHBECTOPA. Y)Ke yKazaHue Ha To,
YTO «CMIOPBI PACCMATPUBAIOTCSL. .. MEXXAYHAPOIHBIM apOUTPAXKEM» SIB-
nsieTcs ABycMbIc/eHHbIM. OIHaKO, /I IPUHSTb BO BHUMaHUE TOT
¢dakT, 4To B CT. 11 HE UCNIO/Ib3YETCS HU OIHA U3 PaHEe UCII0JIb30BaB-
IIMXCS TOCYAapCTBaMU-Y4acTHUKaMy MOCKOBCKOI KOHBEHIIUU U
00LenpruHATHIX GOPMYII BBIPAXKEHHSI COTTIaCKsI FOCYAapCTBa Ha pac-
CMOTpEHHe CIIOPOB MeXYHapOAHBIM apOUTparkeM, He Orpe/iesIeHbl
apOUTPasKHbIN MHCTUTYT (MM UHCTUTYTHI), [I0 PErIaMeHTaM KOTO-
PBIX TPOBOAUTCS pa3dMpaTenbCTBO, @ MEX/IYHAPOLHbIN apOUTpaK
Ha3BaH Hapsy C rOCYAapCTBEHHbIMU CyaMU U JKOHOMUUYECKUM

4 Anypoe B. H. Cornacue Ha apburpax B nerne Jlu [IxoH Baka n LlenTpanbHo-A3naTckoii
Kopropauuy 1o passutuio C93 «Burkek» mpotus Ksipreiackoit Pecriy6mmku (kpaTkuit
KOMMeHTapwuii) // arbitrations.ru (mocneguee obpauenve 15 ampesnst 2014 r.). C. 2.

#2  Crarbs 25 TUIIOBOTO 3aKOHa O MEXIYHAPOJHOM TOPrOBOM apOUTpaxe.
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Cynom CHI, To uctonkoBaHue JaHHOTO NOJIOXXEHMS KaK BbIpaskalo-
ILI€TO COTJIacue rocyAapCcTBa CTAHOBUTCS 3aTpyAHUTEbHBIM. Hako-
Hell, y CT. 11 MOCKOBCKOI KOHBEHLIMU €CTb U albTEPHATUBHOE TOJI-
KOBaHUe, 00bSCHSIOIIEe, TOYEMY IaHHOE MOJIOKEHUE HE IBISETCS
0€eCCMBIC/IEHHBIM: €10 MOYKHO PACCMaTPUBATh B KAUeCTBE MOATBEPXK-
nieHust apOUTPabUIbHOCTY COOTBETCTBYIOLIEN KaTErOPUH CIIOPOB.

194



P.B. ManuHckas,
cTapLni puct thmpMel «onbubnart BNy

MOXET JIN APBUTPAXHAA OrOBOPKA
ABNIATbCA «HEBJIATOINMPUATHOWN»?
COBPEMEHHBIE MOAX0ObI

K PACMIPOCTPAHEHMIO PEXWMA HAUBOJIEE
BJIATOMNMPUATCTBYEMOW HALIN

HA APBUTPAXHBLIE OITOBOPKW

1. BeepgeHnue

B npakTrKe MexTyHapOIHbIX UHBECTULMOHHBIX apOUTPasKelt aKTHB-
HO 00CYX1aeTCsI BOIPOC O TOM, MOYXKHO JIU CO CCHUTKOU Ha OTOBOPKY
0 pexxrMe Haubosee 6aronpUsSTCTBYEMON HaLMH ([ja/iee TakKe —
pexuM HanGOoJIbIIIEr0 61arONPUATCTBOBaHMS (OAPOOHEE O €r0 CYTH
CM. HIJKE)) B OTHOM [IBYXCTOPOHHEM UHBECTUIIMOHHOM COTJIAIIEHUN
(manee — IVIC) ucronb30BaTh B X07le PACCMOTPEHUS criopa «boee
61aronpUsTHYI0» apOUTPaXKHYI0 OrOBOPKY U3 apyroro JUC.

Hanpumep, B caMoM NepBOM Jiefie, B KOTOPOM apOUTpask pacrpo-
CTpaHMJI OTOBOPKY O PeXXMMe Hanbobliero 6;1aronpusTCTBOBAHUS
Ha IOJIOXKEeHUs1 0 paspelieHuu crnopos — Maffezini v. Spain' — cT. 10
(3) ABYCTOPOHHEr0 MHBECTUIIMOHHOTO CoIaleHus: Mexay Mcna-
HUell 1 ApreHTHHON TpeboBasa UCMOIb30BaHKsl ONpeje/IeHHbIX
BHYTPUTOCYapCTBEHHbIX CPEACTB 3aLUTHI 10 OOpallieHust B apou-
Tpax. [Ipr 3TOM cornaueHue Takxxe coiep»kaao OrOBOPKY O PeXUMe

' Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No. ARB/97/7), decision of the
tribunal on objections to jurisdiction. http://www.italaw.com/sites/default/files/case-
documents/ita0479.pdf.

195



HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

HarOOoJIbILIEro GJIarONPUATCTBOBAHMUS, KOTOPas paclpoCTpaHsIach
Ha «BCe BOMPOCHI IAHHOTO coraiieHus», crer obparuics B apou-
Tpax, MUHYV NpeAbABIIEHNE VCKaA B FOCY]:[apCTBeHHbIe CYJ:[]:)I, 3a5BUB,
4TO PEXUM HauOOJIbIIEro GIaroNpPUsTCTBOBAHMS IO3BOJIET EMY
BOCIIOJIb30BAThCsI MOJIOKEHUSIMU COTJIalieHus mexay Vcnanueit
u Ynmun, KoTopoe He TpeboBaso MogoOHOro oOpaleHusl.

ApOUTPBI pELINIIHY, YTO PeXXUM Harboiee 61aronpusTCTBYEeMON Ha-
LMY, IPETYCMOTPEHHBII B COrTIaleHnu Mexxy Vicrianueii u Apres-
THUHOIA, paClIpOCTPAHSIETCS] B TOM YKCIIE Ha TTOI0XKEHUS O paspelie-
HUU CIIOPOB, MO3TOMY MCK MOXET ObITb PEbsBIEH B apOUTPaK
HanpsiMyto 6e3 mpealecTByoIero oopaiieHus: BO BHYTPUTOCY-
JlapCTBEHHBIE CY/Ibl, KAK 3TO [IPEYCMOTPEHO B COTTIALIEHNH MEX Y
Vcnanueit u Ynnn.

HenaBHo BbiHeceHHOe B llIBenuu peleHne AnesuisiiMOHHOTO Cyia
okpyra CBea 06 oTMeHe pelieHrst ApOUTPaKHOTO UHCTUTYTA TOp-
rosoii manatel CTokronbma ot 12 centsiops 2010 r. o aeny RosInvest
Co. v. Russian Federation® BbIBEJIO 9TO JUCKYCCUIO Ha HOBbI BUTOK®.

HaHOMHI/IM, 4TO B pELIEHNHU 10 BOIIPOCY IOPUCANKI WY, BBIHECEHHO-
my B 2007 1. 10 3TOMY JieNy, COCTaB apOUTpaka MpHUILe K BIBOAY
O TOM, YTO HCTELl MOXET BOCII0JIb30BaThCSI OTOBOPKOI O HAUOOIb-
11eM 671aroNpHUsTCTBOBAHMH, KOTOPAs COAEP>KUTCS B COTTIAlIeHNH
0 B3aMMHO¥ 3alIUTe U MOOLIPEHNN KalUTaI0BIOXKEHUI MeX Ay

2 RosInvest Company UK Limited v. Russian Federation (SCC Case No V079/2005). http://italaw.
com/sites/default/files/case-documents/ita0719.pdf. http://www.arbitration.sccinstitute.
com/dokument/Court-Decisions/1666367/Judgment-of-the-Svea-Court-of-Appeal-3-May-
2013-Case-No-T-3735-127id=79572.

3 Cm.: Xoowikur P. M. Utoru 2013 ropa (B pyGpuke «ApOHUTpax Ha OCTCOBETCKOM MPO-
cTpaHcTBe: B3rnsa u3 Jlongona) // Legal Insight. 2013. Ne 10. C. 64; Swedish court sets
aside Yukos award // http://globalarbitrationreview.com/news/article/31931/swedish-
court-sets-aside-yukos-award/; Knox K., Perez O. MFN and disputes clauses: Turkmen
cases add to the quagmire // GAR Volume 8. Issue 6. http://globalarbitrationreview.com/
journal/article/32020/mfn-disputes-clauses-turkmen-cases-add-quagmire/.
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Coetckum Coro3oM 1 BenmkoOpuranueit?, ajst Toro, 4To0bl IprMe-
HUTb O0JIee IUPOKOeE N0JI0KeHHe 00 apOUTPaKHOM PaCCMOTPEHUU
CIIOPOB U3 ABYCTOPOHHErO cornameHus Mexnay Poccueii u [lanueir.
B cooTBeTcTBUM CO CT. 8 IEPBOro U3 YIIOMSIHYThIX COIJIAILEHUI NH-
BECTOp MUMeJI IPaBo 0O6paTUThCS K apOUTPaKHOMY PacCMOTPEHHUIO
IIpY BO3HMKHOBEHNY CIIOPOB 110 BOIIPOCaM KallMTalOBI0XEHUA, OT-
HOCSILIMMCS WJIW K pa3Mepy Y MOPSIAKY BbIIIIATbl KOMIIEHCALUN B CBSI-
3U C COBEpLIEHHO 9KCIIPOIIPUALIMEl, 1N K JIFOObIM IPYTHM BOIIPO-
caM, SBJISIOLIMMCS pe3yIbTaToOM aKkTa skcnponpuauu. TpubyHan
NpU3HaJ, YTO AaHHas CTaTbsl COTJIALIEHNs He NTPeJJOCTaBIsia eMy
1paBa pacCMOTPETb BONPOC O TOM, UMEJI JIU MECTO caM PaKT IKC-
npornpuanuu UHBecTulnii uctuab. OnHako CT. 3 cornaleHus: Mex-
ny Coerckum Coto3oM u BenukoGpuranueii coepikana yCioBue
0 MpeJoCTaBJIeHNN NHBECTOPaM, a TaK>Ke UX KalMTal0BJIOXKEHU-
SIM U IOXO[IaM, PEXXHMa He MeHee 01aronpusiTHOrO, YeM TOT, KOTO-
Pblii IpeAOCTaBIISIETCSl KAUTAIOBIOXEHUSIM U JOXOAaM UHBECTO-
pOB 060r0 TPETHETO rOCYAAPCTBA, T.e. OTOBOPKY O HAMOOJIbIIEM
61aronprsATCTBOBAHUM.

CocraB apOuTpaska Mpuiliesi K BbIBOJY, UTO JAHHOE MOJIOKEHHUE Tpe-
AOCTaBJISITIO UCTIY TPABO «MMIIOPTUPOBATD» IOJIOKEHUS O IIpeMeTe
criopa, KOTOPBI MOXKET ObITh [Iepe/iaH Ha pACCMOTPEHHUE B apOUTpax,
13 IPyroro JByCTOPOHHErO cornaiieHus: Mexxy Poccueit u Jlanueii.
B cooTBeTcTBMM CO CT. 8§ JAaHHOrO COrJIAIIEHNS, UHBECTOPY OIHOM
13 IOTOBApUBAIOLIMXCSI CTOPOH MPe0CTaBSAIOCh TPaBo MepeaaThb

4 Cornamenue mexxay [Ipasurensctsom CCCP ullpaBurenncteom CoepunenHoro Kopo-
nescTBa Benrkobpuranuu u CeBeproii Mpnanauu o noowpeHny U B3aMMHON 3al{uTe
KaluTaIoBIOXeHNi 0T 6 anpestst 1989 . // COopHuK MeskyHaponHbix norosopos CCCP
u Poccuiickoit @enepanuu. M.: MexxayHapoaHbie oTHowmeHus, 1994. Beim. XLVIL

> Cornawenue mexny IlpaBurensctBom Poccuiickoit enepanun ullpaBurensctsom Ko-
poJieBCTBa [JaHu O IOOIIPEHNY 1 B3aUMHOM 3allUTe KA TATIOBIOXEHHI OT 4 HOSOpsI
1993 . // BronneTenb MeXAyHapOJHbIX OTOBOPOB. 1997. N¢ 6.

¢ RosInvest Company UK Limited v. Russian Federation (SCC Case No V079/2005.). 88 114, 118.
http://italaw.com/sites/default/files/case-documents/ita0719.pdf.
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Ha pacCMOTpEHHUE B apOUTPask JIF0OOH CIIOp, BO3HUKAOI[UIT MEXTY
HUM U IPYTO¥ JOrOBapUBAIOIIENCs CTOPOHO# B CBSA3U C KAIIUTAIOB-
JIO)KEHVEM Ha TePPUTOPHH TocyeHet. Takium 06pasoMm, 1o KpuTe-
PHIO TIpeQIMETa COPOB, KOTOPble HHBECTOP UMEET MPABO MEPEATh
Ha paccMoTpeHue B apObuTpax, cornaiierue mexxay Poccueit u [la-
HUel cofiepkasio HaMHOTO 6oJiee MNUPOKOE MOJIOKEHHE.

Perenvie o cyecTBy criopa 6b1710 BeiHeceHo B ceHTsiOpe 2010 r. [Tan-
HbIM perenneM ¢ Poccutickoit @enepariyy 6b110 B3bICKAHO 3,5 MITH.
JI07171apOB U MPOLIEHTBI, YTO, C O/JHON CTOPOHBI, OBLIIO CYIIECTBEHHO
MeHbllle 3asBJIsSIBLIENCS U3HAYaIbHO CYMMBI, HO, C IpYyroii,— Ipej-
cTaBsio co6oit mobeay UCTIOB B 000CHOBAHUU IOPUCAUKI[UU CO-
craBa apoutpaska. B nexabpe 2010 r. Poccus obparunach B Anesis-
LMOHHBIH cyz okpyra CBea (CTOKrosnbM) ¢ XoaaraicTBoM 06 OTMeHe
peleHus, KOTOpoe ¥ ObLIO YIOBIETBOPEHO PeLlIeHUEM OT 5 CeHTAOPs
2013 1. Perienue Obisio B 3HAUMTENIbHOI CTEMEHN OCHOBAHO Ha BbI-
HeceHHOM B 2011 I. 3a04HOM pelleHnH (O4eHb KPaTKOM) OKPY>KHOTO
cynar. CTOKrospMa 0 TOM, YTO apOuTpakHOE CorallieH e, BO3HUK-
1ree B pe3ysbTaTe 00palleHust UCTLA C KCKOM, He [IPeOCTaBIIsIo
coctaBy TpuOyHasa KOMIETEHIIUU YCTaHABIMBATB, peIpUHIMa-
na 1 Poccuiickas @enepanys Mepbl 110 SKCIIPONpUaLAX B OTHOLLE-
HUM UCTLA. TakuM 00pa3oM, IBEACK U CY/ OTKa3asl B IPUMEHEHNH
OTOBOPKHU 0 HauboJbleM 61aronpusTCTBOBAHUM K MOTOXKEHUSIM
0 pa3peLIeHUU CIIOpPOB.

JlononmHUTEeIbHBINA MHTEPEC K 3TOM TeMe NPUBJIEK/IU BbIHECEHHbIE
tak:ke B 2013 r. perenus o AByM JiejiaM ¢ yyactueM TypKMeHucTa-
Ha, B KOTOPBIX apOUTPbI TOXE aHATM3MPOBAJIM BOIPOC IPUMEHEHN S
OTOBOPKM 0 HanbosbleM 671aronpUsTCTBOBAaHNY .

7 Garanti Koza LLPv. Turkmenistan (ICSID Case No. ARB/11/20). http://www.italaw.com/sites/
default/files/case-documents/italaw1540.pdf. Kili¢ Insaat ithalat [hracat Sanayi ve Ticaret
Anonim Sirketi v.Turkmenistan (ICSID Case No. ARB/10/1). http://www.italaw.com/sites/
default/files/case-documents/italaw1515_0.pdf.
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VI3BeCTHBIN MEXAYHAPOAHOMY TyOIMYHOMY U MEXIYHapPOLHOMY
YacTHOMY NTpaBy PeXXUM HanOoblero 671aronpusTCTBOBaHMUS, KOTO-
Pblii rocy1apCcTBO IPeJOCTaBIseT IpaXkAaHaM 1 I0pUMUeCKUM JIU-
1iaM Jpyroro rocyAapcTBa, NpejronaraeT, YTO TaKKUM JIMLaM He MO-
XKeT IPeJOCTaB/IsATbCS IPaBOBOM PEXKUM XYKe, YeM IpakjaHaM UJU
IOpPUINYECKUM JIL[AM 060ro TpeTbero rocynapcrsa. [logo6Hble ra-
paHTUM pexxrma HanboJee 61aronpysTCTBYEMON HALMK TPeICTaBIIs-
I0T COO0 BaXKHEMNIINI MHCTUTYT COBPEMEHHOTO MHBECTULIIOHHOTO
npasa. Eme B Hauane XX B. fI. [I. MakoBCKuii 0TMe4all, 4To ycJlIOBUe
HanboIbLIIero 671aroNpUsSTCTBOBAHMS, SIBIISISICh «<UMEHHO CPe0CMBOM
3auumel UHMepPecos 08yx 00208apusalOUUXCst 20CYy0apcms om mozo
8peda, komoppwlii Moxcem 6bimb HaHeceH Kaxcooli CMOopoHe NO30HeluUMU
002080pamu Opyzoli CMOPOHbL C MPemMbUMU 0ePHCABAMU. .. MOKCEM OblMb
HA36AHO Kpaey201bHbLM KAMHEM BCetll Hoseliuiell mopzoeoti NOAUMuUKU»®,

IMpodeccop l'eopr IlIBap3enteprep 06 bACHSIT OCHOBHYIO LI€/b BBE-
[IeHUst peXXrMa HanOOoIbIIIero 6aronpUATCTBOBAHHUS CIEAYIOIINM
06pasoMm: « [smom npuHyun| 3akpensisiem pageHcmeo 803MONCHOCMell
HA CaMOM B8bICOKOM U3 B03MONCHbLX YPOBHELL: MUHUMYM OUCKDUMUHAYUU
U MAKCUMyM NPeUMyuecms, npedocmasaeHHbLX 11060My mpembvemy 2o-
cyoapcmey... fIcHo, umo 02080pka 0 HaubobueM 61a20NPUAMCMB08a-
HUU CJLyHCUm Cmpaxoekoti om Heymen020 COCMABAEHUS MEKCMOo8 U 0m-
cymemeus 8000paxceHus y mex, Kmo omeemcmeeHeH 3a no02omoeKy
coenauieHull»’.

JIOTOTHUTEIBHBIM MTPEUMYIIIECTBOM SIBJIIETCS TO, YTO OrOBOpPKA
0 HauboJIbIIIEM 01arONPUATCTBOBAHUH MTO3BOJIIET MEHEE CUTTbHBIM

8 Maxkosckuii . JI. YcnoBre HanGombIero 6J1aronpusiTCTBOBAHMS B TOPTOBBIX JOTOBOPAX.
M., 1917.C. 2-3.

®  Uwur.mo: Newcombe A., Paradell L. Law and Practice of Investment Treaties. Standards of
treatment — UK, Kluwer Law International, 2009. P. 195. http://www.kluwerarbitration.com/
CommonUl/book-toc.aspx?book=TOC_Newcombe_2009_V02. Schwarzenberger G. The
Most-Favoured Nation Standard in British State Practice // 22 British Yearbook of
International Law 96 (1945). PP. 99-100.
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rocyaapcTBaM MpHoOpeCTH BbITO/IbI U TPEUMYIIIECTBA, KOTOPBIE OosIee
CHJIBHBIM T'OCYZIapCTBaM yAaeTCsl IOy YUTh TOTIBKO B XO7ie IepPeroBo-
POB IPM 3aKJIIOYEHUY C HUMU MEXIYHapOIHbIX cornameHunii’’. Kak
ormeuaeT A. . MypaHOB, «... 8 CO8peMeHHOM Mupe, 20e Menc0yHapooHas
mMopz06.151, Menc0yHapoOHblil 2pancoanckuii u mopzoswlii 060pom Havu-
Ham uzpams éce 60JILULYIO POIb U 6CE AKMUBHEE 8030elicmsyom Ha ca-
Mble pasHble CPepbl HCUSHU, PaHee ¢ HUMU CEpbe3HO He CONpUKAcasuiuecs,
aMom NPUHYUN Moxcem Haxooums 0215 cebs 8ce HOBble NPOABAEHUSIN!.

[Tomo6HbIi pesKUM, KaK PABUIIO, BBOAUTCS JBYCTOPOHHUMMU COTJIa-
IEHUSIMU ME3K Ty TOCYapCTBaMU Ha PABHOM OCHOBE, T.€. BBEJIEHNE
peXxrmMa HanboIbIIEro 61arONPHUSTCTBOBAHHU S TPOU3BOUTCS 000U-
MU rOCYIapCTBaMU OJJHOBPEMEHHO U B OJIMHAKOBOM 00'bEME B OTHO-
IEHUU IOPUMIECKUX U GU3UUECKUX JIUI] TOCYIapCTBA-KOHTPAreHTa.

B Hacrosiee BpeMs1, COTJIaCHO HEKOTOPBIM MCCIIEI0BAaHMUSIM, BbI-
eS0T creayoline 0000IIeHHbIE XapaKTEPUCTUKY PEKIMA Hau-
OoJblero 6;1aronpUsaTCTBOBaHMs %

—3T0 00513aTeIbCTBO rOCYJAPCTBA, OCHOBAHHOE HA MEXYHAPO/-
HOM JIOTOBOPE;

— €ro lIpuMeHEHne Tpe6yeT [IPpOBECTHU CPABHEHUE PEKVMOB, [TPENO-
CTaBJIEHHbIX MHOCTPAaHHBIM MHBECTOPAM 13 PA3/INYHbIX TOCYAapCTB
B CXOOHBbIX O6CTOHT€HbCTBaX, T.€. B OTHOILIEHUH 3THUX MTOJIOXKEHU I

10 Newcombe A., Paradell L. Law and Practice of Investment Treaties. Standards of treatment —
UK, Kluwer Law International, 2009. P. 195. http://www.kluwerarbitration.com/CommonUl/
book-toc.aspx?book=TOC_Newcombe_2009_V02.
Mypanos A. M. HoBbli pakypc ReiiCTBUS TOProBOro NpuHIMIA <Hanbomee 61aronpusT-
CTBYEMO HallUW» Ha MEX/1yHapOJHO-PErMOHaIbHOM YPOBHE. BO3MOXHOCTD €ro BTOpkKe-
HHS$1 B yTOJIOBHBIN [IpOLiecC 3a rpaHuLieit // TpaHCcrpaHWYHbIE TOProBeIit 060pOT M IpaBo.
Liber Amicorum B uectb 50-netus A. H. JKunbuosa. M.: Undorponuk Menua, 2013. C. 161.
12 Most-Favored Nation treatment // UNCTAD Series on Issues in International Investment
Agreements II, Executive Summary.— United Nations, New York and Geneva, 2010. http://
unctad.org/en/docs/diaeia20101_en.pdf.
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ﬂeﬁCTByeT «CTaHOapT COOTHECEHUA», U OHU MOT'YT INIPUMEHATHCA
B 00bEKTUBHO COMOCTABUMBbIX CUTYyallUAX;

— B OTHOIIIEHUU TTONIOXEHWI 0 HanboJIbIleM GIaronpUATCTBOBAHKUH
NefCTByeT MPUHLKN ejusdem generis'®B TOM CMBbICJIE, UTO OHU MOT'YT
NPUMEHSTbCS K BOIIPOCAM, OTHOCSILLIMMCS K TOMY e IIPeIMEeTY UJIU
TOM JKe KaTeropun 00’bEKTOB, K KOTOPOI OTHOCUTCS CAMO MOTIOKEHME;

— MIOJIOKEHUSI O HanOOJIbIlIeM OJIAarONPUATCTBOBAHUU HE BIIUSIOT
Ha cBOOO/Y IOrOBOPA U HE TPEMSTCTBYIOT 3aK/TIOUEHHIO TOCY1ap-
CTBOM MHIMBHU/IYaIbHOTO JIOTOBOPA C MIHBECTOPOM Ha yCJIOBUAX, 60-
Jiee 6HaFOHpI/IHTHbIX, yem C ]:[pyrI/IMI/I I/IHOCTpaHHbIMI/I I/IHBECTOpaMI/I;

— 1711 TOTO YTOOBI YCTAHOBUTD HApYILIEHUE peskiuMa HanOOIbIIEro
01aronpUATCTBOBAHMSL, CIIEYET BbISIBUTb MeHee 01aronpusTHhIN
PEeXMM, OCHOBaHHbIV Ha UJIY CBSI3aHHBIN C HALIMOHAIbHOCTbIO NHO-
CTPaHHOTO MHBECTOpa.

B cdepe nHBecTUIIMOHHOTO apOUTpaka BKIFOYEHHUE B IBYCTOPOH-
Hee MHBECTULIMOHHOE COorJIalleHue ¥ OroBOpK O Ipej0CTaBIeHNH
MHBECTOPAM JIOTOBApUBAIOIIMXCsI TOCYJAPCTB PEXMUMa HauOOJIb-
mero 6;1aronpUsSTCTBOBAHUS TIOPOIUIIO 0COOYIO POOIEMATHKY,
CBSI3aHHYIO C JOMYCTUMOCTBIO PACPOCTPAaHEHUS PeXUMa Hau-
Gobliero 61aronprUsTCTBOBAHUSI HE TOJIBKO Ha «<MaTepuabHbie
MPABOOTHOIIIEHHs», HO M HA TaK Ha3bIBAEMbIE «IIPOLECCYAIbHbIE
BOIPOCHI», B YaCTHOCTH, Ha BOIIPOC O TOM, BO3MO>KHO JIM T10J1araTh-
cs1 Ha Gosiee 61aroNpUSATHYIO apOUTPAKHYIO OTOBOPKY M3 IPYTO-
ro JINC?

13 Toro xe poaa (1am.). [IpUHLKI, TPUMEHSEMBIIi IPU TOIKOBAHUM IOPUINUECKUX TEKCTOB
B CTpaHax o011ero npasa st 0003HAYEHHsI TOTO, YTO OOLINIT TEPMUH, IPUBEIEHHBII
nocie pdaaa crenyaibHbIX TEPMUHOB, HE MOJXKET TOJIKOBATbCA PACIIUPUTEJIBHO, BBIXOAA
3a npejiesibl KaTeropuii TOro e KJacca.

4" B aHIIOSI3BIYHBIX NCTOUYHNKAX UMeHyeMble Bilateral Investment Treaty nnu BIT.
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[Tpu Mog06HOM NMOAIXO/IE K «MaTepUasbHBIM ITPaBaM» MOTYT ObITh OT-
HeCeHbl [IPaBa, IPeoCTaBIISIOIME ONpeleIeHHbII IPaBOBOM PEXKUM
MHOCTpaHHBIM UHBECTOpaM /WM MHOCTPAHHBIM WHBECTHUIMM,
B TO BpeMS KaK I0CTYII K MeXyHApOHOMY MeXaHU3My apOUTpax-
HOTO pa3pelleHus CIIOPOB pacCMaTpUBaeTCs KaK MHOM — «[IpoLeC-
CyasbHbli» UM «<IOPUCAUKLMOHHBIM» BOIIPOC.

B kavecTBe npruMepa TaKoro pa3rpaHuyeHust MeXx1y MaTepuarb-
HbIMHU U NpOLieCCyaIbHbIMU IpaBaM1 MHBECTOPA MO>XHO IIPpUBE-
CTH, HAIIPUMeED, BBIBOZIbI B MOTUBHPOBOYHOI YaCTH apOUTPasKHO-
ro perieHust Mexx1yHapOJHOrO LIEHTPA MO YPEryIMpOBaHUIO HH-
BECTHULMOHHBIX criopoB (nanee — MUYUC) no neny Telenor Mobile
v. Hungary', BeIHOCSI KOTOpOE apOUTPBI yKa3aiu, 4To «8 0Mmcym-
cmeue npsamMozo U UHO20 YKA3aHUsl, N0360110u,e20 YyCMaHo8Uumy
o6pamHoe, 00bluHOE 3HAUEHUE POPMYAUPOBKU ,UHBECIUUUAM 00.1-
ceH Oblmb npedocmasJied pexcum, He meHee 61a20NpusmHblii, uem
no JJUC mencdy npuHumaowum 20cy0apcmeom U mpemvum 20cy-
dapcmeom*“ cocmoum 6 mom, 4mo UHeecmop 00JIHCeH UmMemy 603-
MONCHOCMb NOJIb308AMbCS CBOUMU MAMEPUATbHBIMU NPABAMU
8 OMHOWEHUU UHBECMULULI 8 He MeHee O1azoNpUsSMHOM pexcume,
uem no JJUCy mexncoy npuHumMarouum 2ocyoapcmeom u mpemoum
20cy0apcmeom, u npu Imom omcymcmeyom oCHO8AHUS. UCMOKO-
gamo [0100HYI0 GOPMYITUPOBKY] KAk UMNOPMUPYIOULYI0 MAKice
npoueccyanvHule npasa. O0Ho desio — npedycmompems, 4mo UH-
8ecmop Moxcem noJy4ums npeumyu,ecmea om pencuma Haubop-
wezo 61azonpusamcmeos8anus 8 061acmu UH8eCMuyull, Ho co8Cem
Opyz0e — nbimamauCsl UCNONL308aNMb 02080PKY O pexcuMe HaubOob-
wezo 6aazonpusmemeosanus 0115 mozo, ymobsL obotimu [B mpo-
LieccyasbHOM IIaHe] ozpanudenus mozo xce camozo JJHMCa 6 mex
cayuasx, koeoa cmopoHst JIMCa He umenu maxozo HamepeHusl, 4mo

15 Telenor Mobile Communications AS v. Republic of Hungary (ICSID Case No. ARB/04/15). http://
www.italaw.com/sites/default/files/case-documents/ita0858.pdf.
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caiedyem u3 u3bpanHoli umu, 8 omautue om Hekomopuix opyeux JIHC-
08, poOpMyNUPOBKU».

[IpuMeHKTENBHO K apOUTPAXKHOMY pa3pelleHI0 NHBEC TUI[HOHHbIX
CMIOPOB OMMCAHHBIN [yannu3M pexrmMa HauboJbIIero 61aronpusT-
CTBOBaHUS IPOSIB/ISIETCS B pa3/IMYHbIX BapMaHTax OTBETa Ha BOIIPOC
0 TOM, [IOMYCTHUMO Ji 000CHOBBIBATb KOMITETEHIINIO TPUOYHAA, CChI-
nasiCh Ha Ha/IMuMe apOUTPaKHON OTOBOPKU B IBYCTOPOHHEM UHBE-
CTULIMOHHOM COTIJIalIeHUH C TPETbUM IOCyJapCTBOM.

Y4uThIBasl, YTO HAa MEXJYHAPOIHOM YPOBHE, B OTHOILEHUSIX C CyBe-
PEHHBIMHU rOCYIapCTBAMH, OTCYTCTBYET PABO 00PAaTUTHCH 3a CyeD-
HOW 3alJUTON B <<6eaycn013H0171» dbopMme, TpaAULIMOHHOM /17151 BHY TPU-
rOCyIapCTBEHHOTO MPABOMOPS/IKA, JIE000e oOpallieHne K KaKOMY-JTH-
00 opraHy M0 yperyanpoBaHHIO CIIOPOB JOIKHO ObITh CIeL[aIbHO
MpeayCMOTPEHO. B CBSI3M ¢ 3TUM BONPOC O pPacCIpOCTPaHEHNH Oro-
BOPKU 0 HauOoJIbIeM 671aronpusTCTBOBAHUY Ha IOJIOXKEHMU S O pas-
peLLIeHI/II/I CHOpOB UMeeT BaXkKHelIlee 3HayeHne IS BCEel CUCTEMBI
yPEryapOBaHNsI UHBECTUIIMOHHBIX CIIOPOB.

Ba)KHOCTb HpI/IBHaHI/IH IOpI/ICL[I/IKL[I/II/I Ha OCHOBAHUUA OFOBOpKI/I
0 HaubosIbIIEM 6IaroNpUATCTBOBAHNN OblJIa OTMEYEHA B OIHOM
13 IIEPBbIX JleJ1 AaHHOM KaTteropuu — Maffezini v. Spain, B KOTOpOM
ap6I/IprI, HpI/IBHaBaH Haan4yure IOpI/ICL[I/IKL[I/II/I Ha OCHOBAHWU Ta-
KOI1 OTOBOPKH, IPEJOCTEPETIIN, YTO «HE0OX00UMO pa3nuuams npa-
80MEPHOE pacwupeHue npas u npeumyu,ecms nymem npumeHeHus
3Moti 02080pKU, C 0OHOLL CMOPOHbL, U pa3pyuUmMensHoe ,HCOH2UPO-
gaHue*“ 002080pamu, KOMopoe NOJHOCMbIO Pa3pyuim NoAUMuUYecKue
yeJu, Ha Komopule ObLAU HANPABLEHbL COOMBEMCMBYOUUE 002080D-
Hble NoN0NceHUs1, ¢ Opy2oii cmopoHb»'. B naHHOM fienie apOUTpax,

16 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No. ARB/97/7), decision of the
tribunal on objections to jurisdiction. § 63. http://www.italaw.com/sites/default/files/
case-documents/ita0479.pdf.
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PUMEHUB yCJIOBKE O Haubosiee B1aronpusaTCTBYEMOIi HalluK, 000-
3HAUWII PSJI C/TY4YaeB, B KOTOPbIX, [0 €0 MHEHMUIO, IOI00HOE TIpU-
MeHeHue ObUI0 HenomycTumo. Cpein MoA0OHBIX HEIOMYCTUMbIX
cuTyanuii OblJIM Ha3BaHbl, HATIPUMED, UCTIOJIb30BAHUE OTOBOPKU
0 HaubosIbIleM OIarONPUATCTBOBAHUY /It OOpalleHNsl B MHOIA
apOUTPaskHbIN MHCTUTYT, YEM MPSAMO [IPEAYCMOTPEHO B OCHOBHOM
cornareHuu, 1ubo 17 «06xoma» ycioBus 06 06s3aTeNbHOM KHC-
YyeprnaHUK BHYTPEHHUX CPEJICTB MPABOBOM 3alUThl. B KauecTBe
o61iero npuHLKNIa apOUTPhI yKa3aau Ha HEOMYCTUMOCTb Ty TEM
IPUMEHEHUsI OTOBOPKHU O HauboJIblIeM 61aronpusaTCTBOBAHUN
[PEOJI0IEHN COOOPaKEHUI Iy OIUUHOTO MOPSIIKA, KOTOPbIE 10-
rOBapUBAIOLIMECS CTOPOHBI MOTJIM IIPEIYCMaTPUBATh B KAYECTBE
CYLIECTBEHHbIX YCJIOBUIA 3aKJIFOYEHM S COTJIALIIEH M 1, BKITIOUAOLIIe-
'O TaKyIO OTOBOPKY.

OnucaHHOE BbIILIE [IeJIEHUE Ha «[IPOLleCCyasbHble» U «MaTepuaib-
Hble BOIIPOCHI» IBJIIETCS JOCTAaTOYHO YCI0BHBIM. He Bce npusHaior
MPUHIUINAANBHYIO IOMYCTUMOCTD TOA0OHOr0 OrpaHUUYeHHUSL.

Ha coMHUTENbHOCTb KaKUX-TO CYIECTBEHHbIX OTIMYMI B Xapak-
Tepe NpaB KaK «MaTepHUasIbHbIX» U «IIPOILleCcCyaabHbIX» yKa3aa, Ha-
npumep, dpaHuysckuit apoutp npodeccop bpumkur CrepH B CBO-
eM 0cOO0M MHEHHH [0 BONPOCY IOPUCAMKIMY K PELIeHHIO TI0 IeNy
Impregilo S.p.A. v. Argentina”.Tlo ee MHeHMIO, pa3nnu4Ke JI€XUT B UHOM
IJIOCKOCTH. B yacTHOCTH, CrieqiyeT pa3muyarh Tak1e KaTeropuy HOpM
JIBYyCTOPOHHUX COTJIAIEHUIT KaK COOCTBEHHO «1paga» u «pyHoameH-
masnvHbvle yca08us docmyna k npasam». [Ipu aToM oroBopka o Hau-
OosbiiieM 61aroNpUsATCTBOBAHKH, [0 MHEHUIO apOUTPA, «MOXcem pac-
NpoCMpaHsamMbCs UCKJIOUUMEJIbHO HA NPABA, HO HE MOXCEM UBMEHSMb
(pyHOamenmanvHble yc08us 00cmyna Kk npasam, Ui, UHbLMU C108aMU,

7 Impregilo S.p.A.v. Argentine Republic (ICSID Case No. ARB/07/17), concurring and dissenting
opinion. § 47. http://www.italaw.com/sites/default/files/case-documents/ita0420.pdf.
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HenpeodoaiuMble Yca08uUss docmyna K npagam, npedocmasieHHuIM 08y-
CMOPOHHUM UHBECMUYUOHHBIM CO2AUIEHUEM» .

O60cHOBbIBAS JaHHOE MHEHUE, apOUTP KBaIMUIIMPOBaJa Cornacue
rocyaapcTBa Ha paspelieHue ornpe/e/ieHHbIM 00pa3oM CIIOPOB B Ka-
yecTBe ratione voluntatis’ 1 nprpaBHUBAET €ro K U3BECTHBIM YCJIO-
BUSM, COOTIO/IEHUE KOTOPBIX TPeOYETCs 1S TOTO, YTOOBI UHBECTOP
TIOJIyYMJI TOCTYII K TIpaBaM, IpejoCTaBIeHHbIM IByCTOPOHHUM HH-
BECTHUIMOHHBIM COTTIALLIEHUeM: ratione personae’, ratione materiae?,
ratione temporis®.

HecMoTps Ha TO 4TO NOJOOHOE TOJKOBAHME He SIBIISIETCS OOLIenpHU-
3HaHHBIM, CaMO 110 ce6e CyIIeCTBOBaHNE PA3IMYHBIX TOUEK 3PEHMsI
¥ Pa3IMYHBIX IOJXO/0B K TOMY, KaK OrOBOpKa 0 HaubosblieM 671a-
rONpUATCTBOBAaHUY IPUMEHSETCA K MaT€pHasbHbIM [IpaBaM U K I10-
JIOXKEHHAM O pa3pelleHry CIIOPOB, IPU3HAETCS KaK YYEHbIMU, TaK
¥ apOUTPasKHOM PAKTHUKONA.

W3 uHTEpecHbIX 0COOEHHOCTEN IPUMEHEHUS OTOBOPKY O HAaUO0JTb-
1eM 61aronpUsATCTBOBAHNUY MPU 0O0CHOBAHUY KOMITETEHIIUH ap-
OuTpa)ka MOYKHO OTMETUTD TaKHe KBaTUPUIUPYIOLIKEe TPU3HAKH
KaK XapaKTePUCTUKU JIMIA, CIIOCOOHOTO CChIIAThCSI HA TIPUMEHE-
HUe TaKoi oroBopku. B wactHoCTH, B uccnenoanun OHKTA/,
MOCBSILIIEHHOMY PEXHUMY Hanbosblero 61aronpusiTCTBOBaHUS,
OTMEUAETCH, 4TO B TEX C/IyUasix, KOrAa UCTIbI MPOCUIIN TIPUMe-
HUTb Hanbosiee 6IarONPUSITHBIN PEeXUM (KaK M0 CYLIECTBY, TaK
¥ 110 BDEMEHHU [IefCTBUS), apOUTpakHble TPUOYHAIIbI CPABHUBAIIH,
KaK COOTBETCTBYIOI[ME PEXXUMbI IPUMEHSIIOTCS K MHBECTOPAM,

18 [bidem. § 47

19 [bidem. §§ 51-52.

2 Beuay 06CTOSATENBCTB, OTHOCSLIMXCS K JIMLY, O KOTOPOM UJET peub (1am.).
2 BBuAy 00CTOSATENbCTB, CBSI3aHHbIX C TPEAMETOM PacCMOTPEHHUS (1am.).

2 BBupay 06CTOSITENBCTB, CBSI3aHHBIX CO BpPEMEHEM (/1am.).
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HaXOAIIMMCS B UIEHTUUHBIX 00CTOSATENbCTBAX. B CBOIO Ouepesip,
ecu ucTel 00palancs K yCIOBUIO O HAUOOIbIeM 01aronpusT-
CTBOBAHMUU C 11€JIbI0 BOCIOIb30BAThCSI MPOLIECCyaTbHbIMU Tpe-
MMYIIeCTBAaMU 3alMThI, CYIIECTBYIOIKNMHU B IPYrOM JIOTOBOPE,
TpubyHasaM JOCTATOYHO ObIZIO TOTO, COOTBETCTBYET JIM UCTELL
KPUTEPUSIM «<MHBECTOPA» 10 OCHOBHOMY JJOTOBOPY U iajbHeli1Iiee
MCCIIeZIOBaHNE KOHKPETHBIX OOCTOSATENIbCTB U CPABHEHHE PEXKU-
MOB He IIPOBOJUIIOCH .

Kak u3BecTHO, B 3HAUMUTEIBHOM UYHCJI€E NHBECTULIMOHHBIX apOu-
TPaXHbIX CIIOPOB OTBETUMKM OCIApMBalOT KOMIIETEHLIUIO TPU-
OyHasa. BeposiTHO, MOKHO CZie/IaTh BBIBOZ, YTO /Il UHBECTH-
IIMOHHOTO apOuTpa)ka XapaKTEepPHO pasfe/ibHOe pacCMOTPEHUE
BOIIPOCOB O HAJIMYMM KOMIIETEHLIMU U 0 CYILeCTBY cIriopa (B ciy-
Jae, ecii COCTaB TPUOyHasa MPUAET K BBIBOAY O HATMYUU TAKOIA
KOMIIETEHLINH).

CrieqyeT Tak>ke OTMETUTD, 4TO 000CHOBAHUE UCTLIOM KOMIIE TEHLIUN
TOT'O WJI MHOTO MHCTUTYI[MOHAIBHOTO apOUTpaa uepe3 OroBOpKy
0 Han6oJIbIIIEM OJIArONPUATCTBOBAHUY BCTPEYAETCS B 3HAUUTETIBHOM
yycsie apOUTPaXKHbIX ies1. K mpuurHaM MOXXHO OTHECTH KaK OTCYT-
CTBUE B COIVIALIEHUH C TOCYIapCTBOM HALIMOHATIbHOCTH NHBECTOPA
COrJIacusi MPUHUMAIOIIErO FOCYIapCTBa Ha Miepeiavy MHBECTUI[OH-
HBIX CIIOPOB B apOUTPaK, TAK U >KeJlaHWe UHBECTOPA PACCMOTPETh
CIIOp B MHCTUTYI[MOHATIBHOM apOUTpaxe, PeIyCMOTPEHHOM B [IBY-
CTOPOHHEM UHBECTUIIMOHHOM COIVIAIIEHUH C TPETHUM FOCYIaPCTBOM.
[TocienHee noruyuecky BIeveT BOMpoc 0 «bosee 61aronpusiTCTBYIO-
11[eM XapaKTepe» TOr0 UJIM NHOTO MHCTUTYTa*.

2 Most-Favored Nation treatment // UNCTAD Series on Issues in International Investment
Agreements II, Executive Summary — United Nations, New York and Geneva, 2010. PP.
63-64. http://unctad.org/en/docs/diaeia20101_en.pdf.

2 Renta 4 S.V.S.Av. The Russian Federation (SCC No. 24/2007), award on preliminary objections.
§ 93. http://www.italaw.com/sites/default/files/case-documents/ita0714.pdf.
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9TOT BOMPOC HEOJHOKPATHO aHAIN3UPOBAICS KaK B KOHKPETHBIX
criopax, Tak 1 B IOPUANYECKOH uTepaType. MHOre KOMMEHTATO-
Pbl, CPABHUBAIOIIVE PA3JINYHbIE CUCTEMbI aDOUTPAXKHOTO YPETYIIH-
pOBaHMsI MHBECTULMOHHBIX CIIOPOB, OTMEYAJIH, YTO OIpeesieHne
06BekmugHo 6osiee 6raronprUsTHON CUCTEMbBI PACCMOTPEHHSI CIIOPOB
HEBO3MO)KHO, TIOCKOJIbKY Ka)k/1asl U3 HUX MMEET CBOU IOCTOMHCTBA
Y HEeJIOCTAaTKY Y HUKAaKad U3 CUCTEM He uieasbHa?.

B nccneposannn IOHKTAL, mocBsieHHOM pexumy HauOOJIbLIETrO
61aronNpUATCTBOBAHMS], B KAUECTBE MOJIJIEXKAIIero IPUMEHEHHUIO Ha-
3BaH OMHOCUME/IbHLIL CTaHAAPT, KOTOPbIH NTOApa3yMeBaeT CpaBHe-
HYE JIBYX PE&XUMOB U IIOCJIEACTBUI UX IPUMEHEHUS. B yacTHOCTY,
B MICCJIEJOBAaHNU OTMEYAeTCs], UTO «100as 0yeHKa npeonosiazaemozo
HapyuwieHus mpe6yem He MobKO 8blABJIEHUS 00BEKMUBHO CYULECMBYI0-
WUX pasauyuli 8 pexcume, npedocmagsieMom 08ym UHOCMPAHHbIM UH-
gecmopam, Ho makce mpedyem 8bLA8/1eHUS KOHKYPeHMHbLX Hedocmam-
K08, NPAMO CIe0YIOUUX U3 IMOLL PAZHUbL PENCUMOBH.

Bosiee 6naronpusTHBIM B 3HAUMTEIBHOM YKCIIE CTyYaeB IPU3HAET-
Csl camMa BO3MOXKHOCTb BBIOpPATh TOT MM MHOM MHCTUTYT /sl pac-
cmoTtpenus cnopa. Hanpumep, B nene Garanti Koza v. Turkmenistan
COCTaB ap61/1TpOB MLVYUC cpenan BBIBOZ O TOM, UTO IPeIOCTaBIIe-
HYe MTHBECTOPaM 13 OJHOTO FOCYAapCTBa BO3MOXXHOCTH BbIOOpA ap-
OMTPaXKHOTO MHCTUTYTA, B TO BPeMsI KaK y MHBECTOPOB U3 PYTrOro
rocyapcTBa TaKoro npasa BbIOopa HEeT, MOXeET ObITb pACCMOTPEHO
Kak 0oJ1ee 671aronpusTHBINA PEXUM, TPeA0CTaBIEHHbIN MHBECTOPaM

% The Backlash against Investment Arbitration / Waibel M., Kaushal A., et al.— UK, Kluwer
Law International, 2010. P. 109. http://www.kluwerarbitration.com/CommonUI/book-toc.
aspx?book=TOC_BIA_2010_VO01.

% Most-Favored Nation treatment // UNCTAD Series on [ssues in International Investment
Agreements II, Executive Summary — United Nations, New York and Geneva, 2010. P. 24.
http://unctad.org/en/docs/diaeia20101_en.pdf.

207



HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

13 nepBoro rocygapctsa?’. K aHasmornuHbsiM BbiBofiaM o Gosee 611a-
FONPUSITHOM XapaKTepe MpeoCTaBIeHUs] TAKOTO BbIOOpa MPUILIIH
apbutpsl B nenie Plama v. Bulgaria®, Impregilo v.Argentina®.

HecMoTpst Ha MHOTOYHCIIEHHBIE apOUTPasKHBIE PeLlieH s], B KOTOPbIX
TprOYyHAaJIbI PACCMATPUBAIOT JJOBO/IbI CTOPOH B MOIEPXKKY U IPOTHB
pacrmpocTpaHeHusl peskuMa HauboIbIIero 61aronpusITCTBOBAHMUS
Ha apObuUTpa)kHOe coryalleHue, eANHbII TOAX0 K 3TOMY BOIPOCY
ettte He cpopMUpPOBaH. BO MHOrOM 3TOM 00BSICHSIETCS PA3NUYUSIMU
B paKTHUECKUX 0OCTOSATENBCTBAX KAXIOTO [IeJia U B KOHKPETHBIX
$opMyIMpPOBKax, KOTOPbIE COAEPKATCS B IBYCTOPOHHUX UHBECTH-
LIMOHHBIX COIJIAIICHUSIX.

OnHako BCTpevaroTCs cily4yad, B KOTOPbIX B OTHOLIEHUU OJHUX
¥ TeX ke (MUJIM KpaliHe CXOAHBIX) COIMalleHUii TPUHUMAIOTCS pa3iny-
Hble peleHns. Kpome Toro, K 3Ha4UTEIbHOMY YKCITY apOUTPasKHbIX
peLIeHNIi [0 JaHHOMY BOIPOCY UMEIOTCs «0COOble MHEHHSI» UJIEHOB
apOuTpaska, He COTJIaCHbIX C UTOTOBBIM PEeIlIeHUEM.

B Takoii cuTyauuy CTOpOHbI, peceAyoIue mo6y10 U3 1enemn — no-
OUTBHCS IPUMEHEHHsI OTOBOPKY 0 HanboJbIlieM 01aronpHsITCTBOBA-
HUM [711 000CHOBAHMUS KOMIIETEHIMU apOUTparka 1in BOCIIPEIISIT-
CTBOBATh TaKOMY NMPUMEHEHUIO — CIIOCOOHBI HANTH MPELEeIEHTbI
B MOJ/IEPXKKY JIF0OO0# 13 9TUX IBYX [O3ULIUIL.

HpI/I NMeErmeMCcd MHOFOO6paSI/II/I ap6I/ITpa>KHbIX peLLIeHI/Iﬁ 1o 3TO-
MYy BOIIpOCY NPEACTABJIAETCA MHTEPECHDIM IIPOAHAIN3NPOBATDH

7 Garanti Koza LLP v. Turkmenistan (ICSID Case No. ARB/11/20), decision on the objection
to jurisdiction for lack of consent. § 90. http://www.italaw.com/sites/default/files/case-
documents/italaw1540.pdf.

% Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), decision on
jurisdiction, 1208. http://www.italaw.com/sites/default/files/case-documents/ita0669.pdf.

% Impregilo S.p.A. v. Argentine Republic (ICSID Case No. ARB/07/17).§ 101. http://www.italaw.
com/sites/default/files/case-documents/ita0418.pdf.
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OCHOBHbIE KOHIIEMLUU U MPABOBble KOHCTPYKIIMU, HA KOTOPbIE
CCBUIAIOTCSI CTOPOHBI M apOUTPBI, aHATTU3UPYS BINSHUE OTOBOPKU
0 TIpe/I0CTaB/IEHNN PEXMMa HaOOJIbIIEero 61aronpusTCTBOBAHUS
Ha apOUTPAKHYIO OTOBOPKY U (MJIM) KOMIIETEHIIMIO OTPe/Ie/IEHHO-
ro apéurpaxa.

HarnoMHuM, 4TO KaKk B MHBECTULIMOHHOM apOUTpaXke B 1I€JI0M, TaK
Y B paMKaX OT/ie/IbHbIX MHCTUTYLIMOHAJIbHBIX apOUTpakeii, Harnpu-
mep MLV, He cyiiecTByeT HOPMbI, KOTOpast Obl IIpeiycMaTpuBaa
o0Os13aTe bHbI (TTPeleIEeHTHBIN) XapaKTep apOUTPaXkKHbIX PELIEHHI.
Tem He MeHee B apOMTPa’KHbIX PeLIEHHMsIX YacTo, eCcd He BCerna,
BCTPEYAIOTCS CChIJIKY Ha MPeJIIeCTBYIOLME PeLeHts 10 CXOAHbIM
BOIpPOCaM, KOTOpble apOUTPBbI IPUBOJSAT B KaueCTBe WITIOCTPALUK
X0Jla CBOMX pacCyXAeHUI UM MOTUBUPYSI CBOU BbIBOJbI, KAK TOTO
tpebyet cT. 48 (3) KonBeHuuu 06 ypery1MpoBaHuy HHBECTHI[OH-
HBIX CIIOPOB MEXJY roCcylapcTBaMy U pU3UUECKUMU WU I0PUIU-
4eCKMMM TMLaMU Ipyrux rocyaapcTs (Bammnrroy, 18 mapTa 1965 .,
nanee — BalllMHI TOHCKAast KOHBEHLMS).

Takoe Ba)xHOe 3HaueHUe NMPUAETCST COCTOSBIIMMCS PELIeHUSIM
0 HECKOJIbKMM NpUYrHaM. Bo-nepBbix, TpuOyHasbl, KaK MpaBu-
710, COCTOSIT U3 yBa)kaeMbIX U BbICOKONPO}ECCHOHAIbHbIX YUYEHBIX
Y NIPAaKTHKOB, X0l paCCyXA€HUI 1 BbIBOZIbI KOTOPbIX UMEIOT BIIMSI-
HYE B CUJIy IPM3HAHHOr0 aBTOPUTETa aBTOPOB. JIOrMYHO NP eIoI0-
KUTB, 4TO apOUTP, IEPE/I KOTOPBIM BCTAET BOMPOC, YK€ paspelieH-
HbII B IPyroM Jiesie, Kak MUHMMYM y4YTEeT MHEHME JaHHOTO COCTaBa,
BBIHOCSI pELIEHHUE.

Kpome Toro, mockosbKy pelieHre apOuTpakxHOro TpubyHasa JomK-
HO KacaTbCs BCEX BONPOCOB, NIEPEJaHHbIX Ha paCCMOTPEHUE CYAa,
Y TIPY 3TOM CTOPOHBI LIMPOKO MCIIOJIb3YIOT BBIBOJIbI [10 MHBIM JieJIaM
17151 000CHOBAHWUSI CBOE TPABOBOI MO3UIINH, OLIEHKA TPABOBbIX I10-
3ULIMIT CTOPOH MPAaKTUYECKY HEM30EXKHO BIIeYeT yIIOMUHAHNE TAKKUX
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TMpeIIEeCTBYIOMINX PEIIEHNI B KOHTEKCTe COIJIacksl MJIM HeCOT/Iacusl
C HUMH COCTaBa apOuTpaxa.

Hampumep, B nene Teinver S. A. v. Argentina TpubyHan 0600111 3TO
NIOHMMaHUe clenylonum obpasom: «JJannbiii cocmae apbumpaxca
He C653aH peueHUsMU Npeobloywux mpubyHanios u npuHumaem pe-
weHue Ha ocHosanuu mekcma CoznauieHus, a maxkyce Gaxmuueckux
u topuduueckux apeymenmos cmopoH. Tem ne menee, TpubyHan npu-
3Haem, 4mo OH 8bIHOCUM peuleHue He 8 8aKyyme. Bonpoc npumererus
02080pOK 0 pexcume Haubonbwezo 61a20NpuAMCmMe08aHusl K yCa08u-
SM 0 paspeuleHuu cnopos paccmampusascs 601bWUM YUcJI0M COCMa-
806 npu pasHoobpasHvlx pakmuueckux obcmosmenscmeax des. bonee
mozo, 06e cMopoHbL npedcmaguau 00uUpHble UcCAe008aHUs U 00800k,
0CHOBAHHbIE HA npeyedeHmHOM npase»™.

AHanu3upysi MHOTOYMC/IEHHbIE pelleHKs 110 BOIpocaM KOMIETEeH-
1M, OCHOBAHHOI1 Ha paCpOCTPaHEHNH peskuMa HauboJbiuero Oa-
rONpUSITCTBOBAHMS HE TOJIbKO HAa MaTepUaJlbHble, HO M Ha IIPOLIECCY-
a7ibHble TpaBa MUHBECTOPA, MOXKHO BbIACTIUTD CJIEYIOIIE OCHOBHbIE
NIOBOJIbl U MPaBOBble KOHCTPYKLMH, KOTOPble CTOPOHBI IPUBOJST
B NIOJICPKKY U IPOTUB TAKOTO paclpoOCTPaHEHMSI.

2. [lpuMeHeHMe oroBopku 0 HaMbonblem
6naronpuATCTBOBAHMM He COOTBETCTBYET
NPUHLUMMY COrnacus CTOPOH Ha apbuTpax

BeccriopHo, cornacue cTOpoH Ha nepejavy crnopa B apOUTpax s1B-
JISIeTCS BOXKHEHILIMM IPUHLMIIOM apOMTPasKHOTO PaCCMOTPEHUS
CIIOPOB: «0/151 M020, 4mo6bl mpemetickoe (apbumpaicHoe) coeauieHue
0 nepedate cnopog 8 d06po8oNLHYIL apOUMpaNC K8ANUGUUUPOBALOCH

% Teinver S. A., Transportes de Cercanias S. A. and Autobuses Urbanos del Sur S. A. v. Argentine
Republic (ICSID Case No. ARB/09/1), decision on jurisdiction. § 167. http://www.italaw.com/
sites/default/files/case-documents/italaw1090.pdf.
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8 kauecmae 00nycmumo20 omkasa (waiver, renunciation) cmopox om npo-
YeccyaibHulx eapanmuli, npedycmomperHoix 8 n. 1 cm. 6 Eeponetickoli
xonseHyuu, ECITY ¢pakmuuecku ycmanasiueaem eOuHCmMeeHHoe yCo-
gue: CMopoHa 00NYCHA BbIPA3UMb CB0€ CO2NACUE C MPemeLiCKUM CO-
enaweHuem 006po8oabHO, a He N0 8AUSHUEM NPUHYHCOEHUS UNU N0
dasnenuem»',

CoOTBETCTBEHHO, COTIACHE CTOPOH Ha apOUTPaKHOE pacCMOTpe-
HUe Cropa sIBJISIeTCSl OCHOBOIIOJ/IaraloliuM IPUHLIMIIOM U J1J1Sl MH-
BECTUIIMOHHOTO apOuTtpaxa (cT. 25 (1) BalrmHrroHcKoit KOHBEH-
LIUH): <KaK 80 BHYMPEHHEeM, MaK U 8 MexNc0yHapoOHOM npase, NpoUHo
YCMOSAJICA NPUHYUN, 8 COOMEEMCMEUU C KOMOPbIM CO2AACUe CMOopo-
He Ha apOumpaxcHoe paccmompeHue cnopos 00NNCHO OblMb SACHbIM
U HEO08YCMbICIEHHBLM»,

Ha 3T0T mpuHLMI JOCTATOYHO YacTO CChIIAIOTCS B CYAEOHBIX CITO-
pax MPOTHBHUKM PaCIpOCTpPaHEHUsI pexuma Haubosbliero 6a-
rOMpPUSITCTBOBAHMS Ha apOuTpakHOe cornauieHue. Kak mpasuro,
3TO rOCY/lapCTBa-0TBETUMKH, KOTOPbIE yTBEPXKAAIOT, UTO COrIacue
Ha apbuTpaxk He MOXeET OBbITb [T0/Ipa3yMeBAEMbIM.

Harmomuum, 4to cornacue nepenarb MHBECTULMOHHBIN CIIOp B ap-
OuTpax MoXeT ObITh JAHO pas3IM4YHbIMU criocobamu. Hampumep,
corjiacue Ha pacCMOTPEHHE WHBECTUIIMOHHBIX CTIOPOB MOXET CO-
JIEP)KAThCA B IBYCTOPOHHEM COTJIAIIEHUM O 3allUTe WHBECTUIIU
B GOpMe OTKPBITOM 0pepThl, KOTOPYIO UHBECTOP MPUHUMAET, T10-
IiaBast NCKOBOE 3asBiieHne B apouTpax. Takum criocob6oM, Harpu-
Mep, ObIJIO 3aKJIFOYEHO COrTallleHHe O Mepefiaue Ha PpacCMOTPEHUe

3 Acockos A. B. Bnusinue ctatbu 6 EBponeiickoii KOHBEHIIMM O 3allKTe MpaB yeloBeKa
M OCHOBHBIX CBOGOJ Ha TpeTelicKoe pasbuparensctso // BectHuk BAC PO. 2013. Ne 9.
C.9-96.

32 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), decision on
jurisdiction. § 198. http://www.italaw.com/sites/default/files/case-documents/ita0669.pdf.
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B apbuTpax cropa 1o aeny Roslnvest Co. v. Russian Federation®. Co-
I71acrie TOCyJapCTB TAK)KEe MOXKET ObITh BK/TIOUEHO B MHOTOCTOPOH-
HUe cornamenus (Hanpumep, CornameHye o CO3aHNN ceBepoa-
MEepUKaHCKOI 30HbI cBoGoaHOM ToproBau (HADTA)), BHyTpeHHee
3aKOHOJATENbCTBO 00 MHBECTULUAX TUOO COlEpPKAThCs B popme
apOUTpaXkHOM OrOBOPKHU MJIM apOUTPa’KHOTO COTJIAIIEHUS HEIo-
CPeICTBEHHO B IOTOBOPE C MHBECTOPOM.

[IprMeHeHe OroBOpKY 0 HauOOJIbIIIEM OTarONPUSTCTBOBAHUHU /IS
orpe/esieHs KOMIETEHIIUU apOUTPOB COrMIACHO MHOMY JIOTOBOPY,
4yeM NIpsIMOMY IOTOBOPY MeX 1y TOCYAapCTBOM MHBECTOPA U IPUHU-
MaloLMM roCy1apCTBOM, IOAAHMMAET OYEeBU/IHBII BOIIPOC O TOM, Jia-
BaJIO JIX TIOCJIEIHEE COT/Iache Ha apOMTPaXkHOe PACCMOTPEHKE CIIopa
B NpuHIKIE MO0 B UHOM UHCTUTYTE, YeM IIPEIYCMOTPEHO OCHOB-
HBIM JIOTOBOPOM (B 3aBUCUMOCTH OT GaKTHUUECKUX OOCTOATENBCTB).
B cnyuae «nepeHoca» cornacus Ha nepefiaqy MHBECTULMOHHOTO CI10-
pa Ha pacCMOTpeHue apOUTPaKHOTO TpUOYHAsIa U3 IBYyCTOPOHHETO
COIJIaLIeHusl C TPETbUM FOCYAapCTBOM, T.€. C KOTOPBIM He CBsI3aH HC-
Tell, HaJIMYKeE COTIACKs TOCYIapCTBa Ha apOUTPaK, IO MHEHUIO 3a-
SBJISIIOIINX 9TOT 10BOJ paKTUUECKH yCTaHABIMBAETCS Iy TEM TOJI-
KOBaHMs, YTO HE COracyeTcs ¢ TpeGoBaHUEM MPSIMOTo cornacus™.

C 9TOit TOUKM 3peHus MHTepEeCHa KpUTUYECKas OL[eHKa 001X BO3-
pa’keHHi1 roCyiapCcTBa-0TBETYMKA O TOM, UTO OHO He /1aBajio CoIva-
cHe Ha pacCMOTPEHME CIIOPOB C MHBECTOPAMU U3 OIHOTO rOCyAap-
CTBa B TOM IOPsJIKe, KOTOPbIH PeAyCMOTPEH ISl PACCMOTPEHUS
CIIOPOB C MHBECTOPAMU U3 IPYTUX TOCYAapCTB, IPO3ByYaBIlas B pe-
meHuu no feny Renta 4 S.V.S.A. v. Russian Federation®. [Ipyu3HaBasi, 4To

3 RosInvest Company UK Limited v. Russian Federation (SCC Case No V079/2005). http://www.
italaw.com/sites/default/files/case-documents/ita0719.pdf.

3 Tlo Bormpocam TOTKOBaHMSI MEXTYHAapPOHBIX IOTOBOPOB CM. CT. 31, 32 BeHcKoi1 KOHBEH-
LMY O IIPAaBe MEXYHApOJAHBIX JOrOBOPOB OT 23 Mas 1969 .

% Renta4S.V.S.Av. The Russian Federation (SCC No. 24/2007), award on preliminary objections.
§ 92. http://www.italaw.com/sites/default/files/case-documents/ita0714.pdf.
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MPUHIUIUAbHAS BOBMOXXHOCTD JOCTYIA K KAKOMY-TO MHCTUTYI[KO-
HaJIbHOMY apOUTPaxYy, MO0 HalKYKe CaMOro TpaBa BIOOpa HHCTH-
TYTA, B KOTOPBI 00paTUTHCSI, TPEOCTABSIOT O0Jiee 671aronpusITHBIH
peXUM, apOUTPbI YKa3aJsIH, 4To, [0 OOJIBIIOMY CUYETY, BCE MEXAHU3MbI
paspeleHus CIIOPOB, PeayCMOTPEHHBIE B IOTOBOPAX OMpe/ie/IeHHO-
IO rOCYIApCTBA, ABJIAOTCS JIETUTUMHBIMU CIOCOOAMH B I71a3aX 9TOTO
rocyapcTsa. B CBS3u ¢ 9TUM MpeicTaBisgeTC COMHUTEIbHBIM, UTO IO-
CYZapCTBO MOXET 000CHOBATH CBOE HECOTJIACHe C TPHMEHEHHUEM Or0-
BOPKM 0 HauOoJIbIIIeM 61aronpysITCTBOBAHNK TOBKO OOIIIEH CChITKOM
Ha TO, YTO He aBaJIo COI/IacKsl Ha IPUMEHEHHE TOM UK UHOM CUCTEMBI
apOUTPaXKHOrO PACCMOTPEHUSI CIIOPOB C rPaXKJAaHAMU OITHOTO TOCY-
JIapCTBa, B TO BpEMsI KaK JIaJI0 TAKOE COIVIacHue JUis TPk aH APyroro.

B nanHoM fiejie apOUTphl 6OJBIIMHCTBOM F'OJI0COB PELINIIHI, YTO Or0-
BOpKa 0 HaubOoJIbIIeM O1aronpusATCTBOBAHUH, KOTOpPast COZIepsKa-
Jlach B UCIAHO-COBETCKOM [IBYCTOPOHHEM COIJIALIEHUH, HE MO3BO-
JiIeT PacUIMPUTh KOMIIETEHIIUIO TPUOYHAA.

Kak u BO Bcex Ipyrux fenax, B KOTOPbIX IOPUCAUKIUSA TPUOYHA-
J1a ompe/esnsach UCTIOM Ha OCHOBAHUU OTOBOPKU O HAKOOJIbIIEM
61aronprATCTBOBAHWH, B IAHHOM JIeJIe COCTaB apOUTpaka BaXKHOE
3HauEHUe yJIe/I1JI TOJIKOBAHMIO KOHKPETHBIX POPMYIMPOBOK COTJIa-
ILIeHVs], BKJTIOUAIOI[Ero oroBopky. OueBUIHO, YTO pa3HOOOpasKe CIio-
co0O0B MpenocTaBIeH st COrIackst Ha epeiady CriopoB B apOUTpax,
KakK 1 pa3nnyHble GOPMYIMPOBKU OTEIbHBIX MEX1yHapOJHO-TIpa-
BOBBIX UHCTPYMEHTOB, B 3HAYMTEJIbHOI CTENeH! BUSIOT Ha HEOIHO-
POAHOCTD pelLleHUii 10 JaHHOMY BOIIPOCY.

Ha nepBbiii n1aH B 1T000M 13 MOJOOHBIX PACCMOTPEHUI BBIXOAST
KOHKpeTHbIe 00CTOSITENBCTBA fie/ia U pOPMYIUPOBKU IOTOBOPOB,
KOTOpbIE aHAM3UPYIOT apOuTphl. TeM He MeHee ompe/ieieHHbIE 3a-
KOHOMEPHOCTHU U CXOZCTBO MO3ULMI B PELIEHUsIX pa3IMUHbIX CO-
CTaBOB apOUTpa)xa BbISIBUTb MOXKHO.
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Hanpumep, apbutpsi B nene Garanti Koza v. Turkmenistan o TK IOHUIN
JI0BOJZI OTBETUMKA 00 OTCYTCTBUHU COTIACHs], YKa3as, 4To TypKMeHU-
CTaH MpeaoCcTaBuI IPUHLMITUAJIBHOE COrIacKe Ha epejiady cropa
B apOMTpak Kak Crocod paspelieHns UHBECTULIMOHHBIX CIIOPOB
B IBYCTOPOHHEM MHBECTHUIIOHHOM COIJIallleHnH Mexay Bemnko-
Oputanuei u TypkmeHuctaHom*®. [ToaTomy cornacue Ha IprMeHe-
HUe apOUTPAXXKHOI TPOLIETYPbl KAK TAKOBOU He ObII0 COUTEHO «ITO/I-
pa3yMeBaeMbIM» WJIH «HCTOJIKOBAHHbBIM,

Kak ykasbiBasoch Bbillle, TOAPOOHOE MCCIIe0BAHUE COTTIACHSI TOCY-
[lapCTBa B Ka4eCTBe CYIIeCTBEHHOTrO YCJIOBUS AOCTYIa MHBECTOpa
K IIpaBaM, IIpei0CTaBIseMbIM IBYCTOPOHHUM MHBECTULIMOHHBIM CO-
rjaleHmeM, IpoBe/IeHO B 0COOOM MHEHHH IO BONPOCY IOPUCAUKLINH
K peleHuio no neny Impregilo S.p.A. v. Argentina aputpom Bpumkur
CrepH. B jaHHOM pelieHnu TpubyHas, MpUMEHUB OI0XKEHUE O Hau-
Gonbiem 61aronpUATCTBOBAHUMY, TPU3HAI Y Ce0s HaIU4Yne KOM-
NeTEeHL UM Ha PAaCCMOTPEHUE CIIopa, PyKOBOJACTBYSICh MOJIOXKEHUSI-
mu cornamenus: Mexnay Aprentunoi n CILA. KcraTty, B pemenny,
MPUHSATOM GOJIBIIMHCTBOM FOJIOCOB, apOUTPBI CAEaNu CleyIoLiee
060011eHre apOUTPaXKHO! NPAKTUKU 110 JaHHOMY BOIPOCY: B TeX
CcTydasix, KOrjia OroBOpKa 0 HarboJblieM 671aronpusTCTBOBAHUH CO-
IJIaCHO OCHOBHOMY IOTOBOPY PacpOCTpaHs/Iach Ha «BCE BOMPOCHD»
nu60 «1060i1 BOIPOC», MPAKTUUECKH €ANHOTTIACHBIMU MOXKHO CYH-
TaTh BbIBOJbI apOMTParKeH, UTO TaKask OrOBOpPKA pacrnpoCTpaHseT
peXUM B TOM UKMCJIe Ha MTpaBuJIa pa3pelleHus Cliopos?’.

% Garanti Koza LLP v. Turkmenistan (ICSID Case No. ARB/11/20), decision on the objection
to jurisdiction for lack of consent. § 29. http://www.italaw.com/sites/default/files/case-
documents/italaw1540.pdf.

7 Impregilo S.p.A.v. Argentine Republic (ICSID Case No. ARB/07/17). P. 108. http://www.italaw.
com/sites/default/files/case-documents/ita0418.pdf. 3necb MOXXHO OTMETHUTD OJJHO U3 5IB-
HBIX IPOTHBOIIONIOKHBIX MHeHUI B ienie Viadimir Berschader, Moise Berschader v. Russian
Federation (SCC Case No V080/2004).§ 192. http://www.italaw.com/sites/default/files/case-
documents/ita0079_0.pdf.) ap6uTpeL, poaHaaM3HPOBAB yCIOBUS OCHOBHOTIO COIJIALIe-
HMSI TIPUILLIM K BBIBOJTY, UTO «BblpAJNCEHUE ,,8CE BONPOCHL, 0X6amvigaemvie OanHvm Cozaa-
weHuem* 6e3yCcl08HO He MONCem NOHUMAMbCS OyK8AIbHO».
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[podeccop CrepH B 0cO60M MHEHUU 1O BOMPOCY IOPUCAUKIINN
He COrjacuiach ¢ BbIBOZOM O HaJIMYMU KOMIETEHIMY, YKa3as, YTo
NPOM3BeIeHHbII COCTaBOM MMITIOPT MOJI0KEHU O pa3pelieHny CIo-
pOB ObLT HEAOMYCTUM U apOUTPaXX He MMeJT MOJTHOMOUMIT Ha pac-
CMOTpEHHUE CIopa.

MHuTtepecHo, uto 24 suBaps 2014 r. komuteT ad hoc MLIYUC BbiHec pe-
1eHre 06 OTKa3e B yOBI€ TBOPEHUY 3asiBJI€HNsI ADTeHTHUHbI 00 OT-
MeHe apOUTPaXHOTO PelleHus, TIOJaHHOTO B TOM YHKCJIE [0 OCHOBA-
HUIO, IPE€lyCMOTPEHHOMY NOANYHKTOM b) CT. 52 (1) BamumHrronckon
KoHBeHIMHU. CripaBeJIMBOCTY pajy CcJeyeT OTMETUTb, YTO, MOTHU-
BHPYS CBOM OTKa3 CChIJIKOY Ha JAHHOE OCHOBaHME, KOMUTET ad hoc
MCXO/IJI U3 CJIOKHOCTHY ¥ HEOJJHO3HAYHOCTU BOMPOCA O PUMEHeHUU
OrOBOPKM O HanOOsIbIleM OIaronpusTCTBOBAHUY B JAHHOM [IEJIE.
[Tono6Hast HeOAHO3HAYHOCTD TPEOYET NEeTANBHOrO PACCMOTPEHHS,
MI03TOMY HE MOXeT KBaTN(pULUPOBATHCS KaK «IBHOE IIPEBbILLICHNE»
MOJTHOMOUMIA cyza (TpubyHara)®.

Kak ykasan komuret ad hoc, ccblasch Ha yKe yIIOMUHaBLIeeCs UC-
cnenoBanue FOHKTA]I, nocBsieHHOe pexxumy Hanbosbliero 61aro-
IPUSTCTBOBAHUS, TPUOYHAIIBI, PACCMATPUBABLIKE BOIIPOC O «Z0MY-
CTUMOCT¥»* KCKA, UCXOAUITU U3 HEOOXOUMOCTH YCTAHOBUTH TO 00-
CTOSITE/IbCTBO, UTO FOCYAAPCTBO HE HAMEPEBAJIOCh PACIIPOCTPaHSTh
TIOJI0XKEHNS 00 yperyIMpoBaHi CIIOPOB Ha apOUTPaXKHOE COrialie-
uue. Hanpumep, tpubynan no neny Gas Natural v. Argentine ykasai:
«Ecu mosivko npsamo He cnedyem, umo 2ocydapcmea — CmopoHbL 08ycmo-

% Impregilo S.p.A. v. Argentine Republic (ICSID case No. ARB/07/17), decision of the ad hoc
committee on the application for annulment. §§ 139-141. http://www.italaw.com/sites/default/
files/case-documents/italaw3044.pdf.

¥ “Admissibility” cases — 1ogoOHBIM 00Pa30M B 3TOM KCCIIEJOBAHUN YCJIOBHO 0003HaueHbl
Iena, B KOTOPBIX ITOJIOKeHHe 0 Hanbosee GaronpusTCTBYEMO HALIMU HCIIONb30Ba-
710Ch 151 000CHOBAHMSI BO3MOKHOCTH 00paTUThCs B apOUTPa, MUHYS MPOLIe 1y PHbIE
orpaHnueHus (Takue, HarpruMep, Kak He0OXOAMMOCTD BbIKAATh OIpe/ieIeHHbI TepHOz
10 06paleHst C HCKOM).
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POHHEZ0 UHBECMULUOHHOZ0 CO2NauieHUs 1UOO0 CMOPOHbL ONpedeNeHHO20
UHBECMULUOHHO20 CO2NIAUEHUS CO2Z1ACO8ANU UHOLI CNOC00 pa3peuieHus
B03MOXNCHBLX CNIOPOB, NON0KNCEHUS. 0 Haubolee O1azonpusmcmeyemo
Hayuu cedyem cuumams NPUMEHUMbLMU K PA3PeUeHUI0 cnopos»*O.

B cBo10 ouepesip B ies1ax, B KOTOPBIX pacCMaTpUBAIICs BOIPOC O PH-
MeHEHNH OTOBOPKH 0 HauboJIbleM G1arompHUsTCTBOBAHUH K «IIpefie-
71aM I0pPUCAMKIMK», TPUOYHAIbI TPUHUMAIIH B KA4eCTBe NCXOLHOTO
MPUHIIMIIA, YTO PACpPOCTPaHEHHEe OTOBOPKH O HanbosiblieM 61aro-
NPUSITCTBOBAHUU Ha TOJIOKEHNS O pa3peLIeH!H CIIOPOB He MOXET
noapasymeBarbcsl. Tak, B gene Plama v. Bulgaria apOutpbl ykasanu:
[Tonoxcenue o Haubobwem 61a20NPUAMCMBOBAHUU 8 OCHOBHOM 00-
2080pe He 8KJII04aem nocpeocmeom npocmoti OMcblAKU NOJOHCEHUs
00 ypezyuposaruu cnopos, Komopule cooeprcamcs 8 opyzom 002080pe,
ec/iu moJibko 0aHHOoe NON0NCEHUE 8 OCHOBHOM 002080pe HE 0CMasasen
HUKaKux COMHeHuil 8 mom, umo Jlozosapusaroujuecs CmopoHbl Hamepe-
8a/1UCL UHKOPNOpuposamsp ux»*'. AHaJIOTMYHBIN MOAXO[] K XapaKTepy
COrJIacHst MOCJY KM/ OCHOBAHUEM [IJ1s1 BbIBOJA 00 OTCYTCTBUH Y ap-
OuTpaka KOMIIETEHIIMH Ha pacCCMOTPEHMe criopa B fiene Berschader
V. Russian Federation*’.

VIMeHHO BOTIpOC «l1pefieIOB IOPUCAUKLMM» 10 IPEeIMETy pacCMaTpu-
Basicda B faene Rosinvest Co. v. Russian Federation®®. Otmensasa B 2013 .
peterne Ap6utpaskHoro uHCTUTYTa ToproBoii nanatsl CTOKrosib-
Ma, AneJUTSIIMOHHBIN cy okpyra CBea yKasas, 4To apOuTpakHOe

9 Gas Natural SDG, S.A. v. Argentine Republic (ICSID Case No. ARB/03/10), decision of the
tribunal on preliminary questions on jurisdiction. § 49. http://www.italaw.com/sites/
default/files/case-documents/ita0354.pdf.

‘' Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), decision on
jurisdiction. § 223. http://www.italaw.com/sites/default/files/case-documents/ita0669.pdf.

42 Vladimir Berschader, Moise Berschader v. Russian Federation (SCC Case No V080/2004).§ 208.
http://www.italaw.com/sites/default/files/case-documents/ita0079_0.pdf.

4 RosInvest Company UK Limited v. Russian Federation (SCC Case No V079/2005). http://www.
italaw.com/sites/default/files/case-documents/ita0719.pdf.
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corzallieHue, 3aKJII0UeHHOe NTpeIbsiBJIeHeM UCTLIOM UcKa*, He rpe-
NOCTaB/S/IO apOUTPaM KOMIIETEHIIMIO pacCMaTpUBaTh BOMPOC
o ToMm, fgonyctuna nu Poccuiickas Qenepanys sKCIponpUaLuo
WHBeCTULMH ucTia. HamoMHuM, 4To 6a30BbBIit JIOrOBOP B IaHHOM
nene — Cornamenue mexxay CoserckuM Coro3oM u Bennko6pu-
TaHUElN — He TpefoCTaBsgeT apOUTPaXKy NpaBo pacCMaTPUBATh
BOIIPOC O TOM, OblIJIa JIK AOMYI[eHa SKCIIPOIIPUALIMs HHBECTHULHIA,
OJIHAKO cocTaB apOUTparka MpU3Has HasuuKe y ceOst FOPUCAUKIINY,
PYKOBOJCTBYSICh OTOBOPKOIi 0 HanboJee 61aromnpusTCTByeMOI Ha-
LMK 1 O0JIee IMPOKKM M0JI0)KEHHEM COralleHus Mmexay Poccueit
u [lanueii. ImeHHO Hecornacue ¢ JaHHBIM BBIBOZIOM, KaK ClIeyeT
13 TeKCTa 3a04HOro perennst OkpysxHoro cyna CTokrombma 06 oT-
CYTCTBUU KOMMeTeHIuu oT 9 HostOpst 2011 . u petenus Anens-
LIMOHHOTO cyna okpyra Cea ot 5 centsi6ps 2013 1., cTano ocHo-
BaHMEM [IJIs1 OTMEHbI apOUTPaXKHOTO pelieHus o aeny Roslnvest
Co. v. Russian Federation. COOTBETCTBEHHO, UMEHHO HENPUHSITHE
BBIBOJIOB apOMTPOB O BO3MOXXHOCTHU PaCIpOCTPAHUTh OTOBOPKY
0 HanbosblIeM 01arONMPUATCTBOBAHUM Ha BOMPOCHI pa3pelieHus
CTOPOB, B YaCTHOCTH, ONpe/ie/IeHNs IPeMEeTHOM KOMIIeTEeHI[UN
apOuTpaa, U CTajo MPUYMHON OTMEHbI apOUTPAKHOTO PelleHuSsT
0 IaHHOMY JeTTy.

OrpaHMyYeHHOCTb IpaB, BO3HUKAIOIMX Y UHBECTOpPA HAa OCHOBA-
HUU OTOBOPKU O PEXXMME HauOOJIbIIero 01aronpusaTCTBOBAHMSI, €€
npenMeToM, KoTopast GakTU4ecKu SIBSIeTCSl OTpaXKeHreM MpUHIIU-
na eusdem generis, mofuepkuBaeTcs Takxe B [Ipoekre crareii o pe-
KMe HarOOoJIbIero 61aronpUsATCTBOBAHUS, TOATOTOBIEHHBIX KO-
MUCCHEeN MeXyHapoaHoro npasa. B ¢T. 9 (1) npoekra yka3aHo, UTo

4 B rex ciyvasx, KOraa rocyiapCTBa BKJIIOUAlOT B IBYyCTOPOHHEE NHBECTHULIMOHHOE CO-
riaameHue OTKpbIToe npeoxeHne (odpepTy) MHBECTOpaM repeiaTh Ha pacCMOTpPeHue
B apOUTPax TOT WK MHOM CIIOP, apOUTPakHOe COrIALEHVE B OTHOLIEHUH KOHKPETHOTO
CIOpa CUMTAeTCs 3aK/TI0UeHHBIM B MOMEHT aKLeNTa Takoi 0GepThl MHBECTOPOM ITyTeM
HaIpaBJ/IeHNs CKa B apOUTpax.
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«8 CO0M8eMCcM8UL ¢ 02080pKoll 0 HaUbONbLUEM O1a20NPUAMCMBO8AHUU
Tocydapcmeo — adpecam npuobpemaem (8 omuowieHuu ce6s 1ubo auy
UU 00B€KMOo8, HAXOOSUUXCS C HUM 8 ONpedeIeHHbLX OMHOULEHUSX) MOb-
KO me npasa, Komopule Haxo0amcs 8 npedenax npeomema 02080PKU».

JlaHHas OrpaHUYEHHOCTD COITIACYeTCs C OOIIENPU3HAHHBIM MIPUH-
IUTIOM aBTOHOMHOCTH apOUTPaKHOI OrOBOPKH, YTO TAKKe ObLIO
oT™eueHo B ienie Plama v. Bulgaria®®. Ecnu apbuTtpakHast oroBopka
npezcTaBisieT co6oit 000co6IeHHOe corallieHue, IpUanYecKast
cyabpba KOTOpOro He CBsi3aHa B 6€3yCI0BHOM MOPSIIKE C I0pUInye-
CKOI1 cy1b00ii OCHOBHOTO COTJIAIIeHNsI, 9TO CO3/IAET AOMOTHUTETh-
HOE MPEIATCTBYE /ISl BBTOMATUYECKOTrO PAaCIPOCTPAHEHU S YCIIOBHUS
0 HanbosIbIIIeM 61arOMPUATCTBOBAHNUY Ha TTOJIOKeHKe 00 apOuTpak-
HOM yperyarupoBaHUY CIIOPOB.

Oco6€eHHO OYEeBUIHBIM IAHHbINA TOIX0[ CTAHOBUTCS B KOHTEKCTE
coryiacusl Ha pacCMOTpPeHMe CIopa, JaHHOTO B CBSI3U C y4acTHEM
B Kakux-TO $popManr3oBaHHbIX 00beanHeHusx (Hampumep, Cese-
poaMepuKaHCKOM coryaiieHuu o cBobonHoi Toprosie (HADTA)),
MeXaHM3Mbl KOTOPBIX CO3/1aHbl 00'beIMHEHHOM BOJIE yUaCTBYIOLINX
rOCY/apCTB U He MOTYT ObITh MCKYCCTBEHHO M3MEHEHbI /17Isl paCCMO-
TPEeHUsI KOHKPETHOTO Cropa.

B 11e710M 3TOT aprymMeHT BO3BpallaeT JUCKYCCHIO Ha CTapT 00CYX-
NIeHU S IPUHLMIIMAJIbHOM JOMyCTUMOCTH PaClpOCTPaHEHUS peXUMa
HaubosbLIero 6;1aronpHUsTCTBOBAHMUS K IIOJIOXKEHHUSIM O pa3peLleHnn
CIIOPOB, B Pe3yJIbTaTe KOTOPOr0 MHBECTOP U3 OJHOr0 roCyaapCTBa
oJTyyaeT MpaBo 0OpPAaTUTHCS K MEXaHU3MY pas3pelieHus ClIopoB,
He [IPeJyCMOTPEHHOMY B IOTOBOPE C rOCYJapCTBOM €ro HallMOHa Ib-
HocTH. [Tpy 3TOM OJJHO 13 BO3MOXXHBIX 00bSICHEHH T CYIIIECTBYIOLIEMY

4 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), decision on
jurisdiction. http://www.italaw.com/sites/default/files/case-documents/ita0669.pdf.
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pasHo006pasuIo pelieHnt 10 pa3InyHbIM aclieKTaM IPUMEHEHHS Oro-
BOPKH 0 Hau0oJIbIIeM 6J1aronpusiTCTBOBAHUM MOXKET OBITb CBSI3aHO
C pasziesieHeM CIIOPHBIX MOMEHTOB Ha JIB€ KaTerOpHH: CIOp O JI0-
MyCTUMOCTH UCKa ¥ IOPUCANKINS TpubyHana. COOTBETCTBEHHO, He-
KOTOpbIE UCCIEI0BATEIN OTMEYAIOT, YTO C ITON TOUKHU 3PEHUSI «020-
80pKU 0 HaubobWwem 61a20NpUSMCME08aHUSl, KOMOpble He codepacam
NpAMO020 yKA3aHus Ha paspeuieHue Cnopos, Mozym npuMeHamucs 015
pacnpocmpanenus Haubosee 61a20NPUSMHOZ0 PENCUMA HA NPOYECCY-
asbHble 8oNpockl donycmumocmu mpebosanus, Ho He Ha PyHOameH-
masvHoe mpebosdarue cozaacus»**. OIHaKO U Takoe 00'bSICHEHNE SIB-
JISIeTCS B 3HAUMTEJIbHON CTETeH! YIPOIIEeHHBIM ¥ HEOJHO3HAUHbIM
B IIPAKTUYECKOM ITPUMEHEHNUH, B YaCTHOCTH, YUUTbIBAsI OTCYTCTBHE
eIHOTO MHEHM$I O TOM, KaKHe YCJIOBUSI MOT'YT OBITh OTHECEHBI K BO-
IPOCY «IOIMYCTUMOCTH» UCKa.

B 9TOM KOHTEKCTE, KaK y)Ke 0TMeYanoch, BO MHOTHMX PEIIEHHSIX pac-
CMaTpPUBAJICS BOIIPOC, MOYXKET JIU TOT UJIM MHOM U3 apOUTPaKHBIX UH-
CTI/ITYTOB, paccMaTpuBarOIMX U pa3pelialoinx MHBECTUINOHHbIE
criopsl, ObITh 6osee 3¢ ek TUBHBIM. Jl0MyCcKas B IPUHIMIIE MOJO0OHbII
BBIBO/] B OTHOILIEHUH PACCMOTPEHUS OT/IENIbHBIX CIIOPOB WJIK B OIpe-
JIeJIEHHBIX 0OCTOSATENbCTBAX, ApOUTPBI TEM HE MEHEE BbICKA3bIBaIU
COMHEHU$I, YTO KAKOU-TO U3 MHCTUTYTOB pa3pellieHrsi MHBECTHULIU-
OHHBIX CIIOPOB MOXKET PacCMaTpPUBATBHCSI B KAYECTBE 00BEKMUBHO
Oornee 61aronpUATHOrO IO CPABHEHUIO C JPYTUM HHCTUTYTOM. K Ta-
KOMY BBIBOZY, CPABHUBAsI pACCMOTPEHHUE CIIOPOB 10 PEraMeHTaM
IOHCUTPAJI u MUYUC, npuiuesn, Hanpumep, coctas B aene Garanti
Koza v. Turkmenistan®’.

4 Newcombe A., Paradell L. Law and Practice of Investment Treaties. Standards of treatment —
UK, Kluwer Law International, 2009. P. 220. http://www.kluwerarbitration.com/CommonUl/
book-toc.aspx?book=TOC_Newcombe_2009_V02.

47 Garanti Koza LLP v. Turkmenistan (ICSID Case No. ARB/11/20), decision on the objection
to jurisdiction for lack of consent. § 89. http://www.italaw.com/sites/default/files/case-
documents/italaw1540.pdf.
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Vlcren mo JaHHOMY fie/Ty HaCcTanBaj Ha MPUMEHEHNUH «CYyObeKTUB-
HOTrO» CTaH/iapTa onpejesieHus 671aronprsTHOCTH TOTO UIIM MHOTO
pernamMeHTa pacCMOTPEHUS CIIOPOB: «Mbl 3HAEM, KAKOL cnocob 0
Hac 2815emcs ay4uum, 0ocobeHHo, ecau mpubyHan noaazaem, 4mo
00BeKMuUBHO Moxcem Obimb 60ee MPYOHbIM OYEHUMD, ABJISIeMCA AU
00uH pexcum 6osiee brazonpusimuwim, yem 0pyzoti»*®. B ToM xe ciy-
Jae, eciiv oTpedyeTcs ycTaHaBIMBaTh 0ObEKTUBHO Oosee 61aro-
IPUSTHBIN CIIOCOO pacCMOTPEHHsI CIIOPOB, CpaBHUBAsI apOUTpax
MUVYUC n IOHCUTPAJI, To cpeau npenMyiecTs NepBoro MCTell
OTMeyYas MHCTUTYIMOHAbHBII XapakTep apOuTpaska, ero creru-
aJIM3MPOBAHHBIN Ha PACCMOTPEHUHU CIIOPOB MEXY MHBECTOPaMU
M TOCY/IapCTBaMU XapaKTep, N30JIMPOBAaHHOCTD OT BMEIIaTeIbCTBa
CYIIOB B MeCTe apOUTpaa, HEBO3MOXKHOCTb OCTIapUBaHMUSI PEIIEH ST
TI0 BONPOCY KOMIIETEHIINH IO BBIHECEHUSI pelLleHHs [0 CYLECTBY
Cropa, OTIEJIeHHOCTb MECTHBIX CYI0B OT OCIIapMBaHUS U NpUBe-
[IeHUS B UCIIOJIHEHME peleHus apoutpaxa MIIVUC, a Takxke oT-
CYTCTBUE OIpe/ie/IeHHOCTH OTHOCUTEIBHO MecTa apouTpaxa, Kak
B ap6utpaxe FOHCUTPAJI*. OrBeTunK, 000CHOBBIBAIOIUH, YTO
ap6urtpax MLIYVC He sBnsgerca 00beKTUBHO Gosiee 61aronpusT-
HbIM, yeM apoutpaxx IOHCUTPAJI, yka3biBaa Ha PUCK OTMEHBI pe-
LIEHMIT IEPBOTO, a Tak>ke Ha cylecTBoBanue Hpio-MopKcKoit KoH-
BEHL[MU O IPU3HAHUU U PUBEJIEHNU B UCIIOTHEHE MHOCTPAHHBIX
apOUTpakKHbIX pellIeHNH, T03BOJISIOLIEN TPUBOANTD B UCIIOJIHEHNE
peruenus apbutpaxeii o pernamenty KOHCUTPAJI®.

B pewennu no neny Renta 4 S.V.S.A. v. Russian Federation, paccmaTpu-
Bag apryMeHT O paclIMpeHNY IOPUCIUKIMK COCTaBa [Ty TEM IPUMe-
HEHM S OTOBOPKM O HaubOJIbIlIeM O/IarONPUATCTCTBOBAHNUH, apOUTPBI
OTMETHIIH, YTO CAMO MPUMEHEHNE TEPMUHA «<MAHEBPBI C BIOOPOM

% Ibid. § 85.
¥ Ibid. § 86.
%0 Ibid.§ 87.
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MeCTa pacCMOTPEHUSI CIIOPOB»°! B HETaTUBHOM KOHTEKCTe Mpe/-
cTaBiisieT coO0i UCKITIOUUTEbHO CyObeKTHBHOE MHEHHE TOTO, KTO
€ro MCIOoJIb3yeT. JTa TOUKA 3PEHUS HE YUNTBIBAET He MeHee Beco-
MBIii apT'YMEHT, UTO «CNOCO0bL pa3peuleHus cnopos, npedycmompeHHble
8 PA3NUUHBLX CO2/IAUEHUSX 0OHO20 20CY0apcmea, s6AsH0mcsl 3aKOHHbL-
mu 8 znasax amozo ocydapcmea. O0Hu cnocobvl mozym Obimb camu
no cebe bonee a¢ppexmusnvl. Ipyzue — 60.1ee HadexcHviMU 8 onpede-
JIEHHOM KOHmeKkcme»™.

Ec 06061mars MOTMBUPOBKY PELIEHHUI 110 [ieiaM, B KOTOPBIX HC-
Ter; 000CHOBBIBAJI IOPUCAUKLMIO apOUTpaska CO CChIIKOM Ha Oro-
BOPKY 0 Han0osbieM 61aronpusiTCTBOBAHNH, TO C OIPeNeIeHHO
JI071el YCIIOBHOCTH MOXKHO CZIENIaTh BBIBOJ, YTO T€ peILIeHHs], B KO-
TOPBIX IOPUCANKIIMS OblIa TPU3HAHA, UCXOWIINM U3 TIPUHLMIIA, YTO
OroBOpKa 0 HaubobieM 61aronpUsSTCTBOBAHUH 110 001IeMY Mpa-
BUJIY PacIpOCTPAHSETCs Ha IOPSIIOK YPETYIMPOBaHMUS CIIOPOB, ECIIH
rOCyaapCTBO MPSIMO HE OTOBOPUIIO HHOE.

B cBoto o4epenp peleHns, «0TKa3bIBaOIIMe» B TAKOM IPUMEHEHUH,
VICXOISIT U3 IPUHLIUIIA, YTO «N0JI0%CEHUE O Haubobwem O1azonpusm-
CMBOBAHUU He 8KI0UAEM NOCPEOCMBOM CCbLAKU NON0NCeHUS 00 ypezy-
JIUPOBAHULU CNOPOB, NPEYCMOMPEHHbLE 8 OpY20M 002080pE, ECIU MOJTb-
K0 9mo noJiovceHue 0 Haubonvuiem 61a20npusmcmeo8aHull 8 0CHOBHOM
do2080pe makoso, umo He ocmasisiem comMHeHuti, umo Jlozoeapusaro-
wuecst CmopoHbl HAMEPeBAaNUCs UX UHKOPNOPUPOBAMb»™.

[Tono6Hast 3aKkOHOMEPHOCTD, Ha HALIl B3IJISIT, IPKO CBUETEIbCTBYET
1 06 OTCYTCTBUY OMpeeIEHHOCTH B OAX0aX K 9TOMY BOIPOCY H,

' Forum shopping (anen.).

52 Renta 4 S.V.S.Av. The Russian Federation (SCC No. 24/2007), award on preliminary objections.
§ 92. http://www.italaw.com/sites/default/files/case-documents/ita0714.pdf.

53 Plama Consortium Limited v. Republic of Bulgaria (ICSID Case No. ARB/03/24), decision on
jurisdiction. § 223. http://www.italaw.com/sites/default/files/case-documents/ita0669.pdf.
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KakK CJIe[ICTBHE, O 3aBUCMMOCTH Pe3y/bTaTOB PaCCMOTPEHUS KaX-
JI0T0 KOHKPETHOTO Jiefia OT IPAaBOBBIX B3IJISIZIOB apOUTPOB, KOTOPHIM
IIPEJICTOUT €ro pacCMaTpUBaTh.

3. Pexum Hanbonbluero 6naronpuaTcTBoBaHUSA
He MOXEeT C034aBaTb HOBbIX MPOLECCYaNbHbIX
npaB MHBECTOPA, He NPeayCMOTPEHHbIX
ocHoBHbIM [JUCom

ITOT A0OBOJ B 11€JIOM OCHOBAH Ha KOHLIENIIUU pa3zie/IeHN s HOHSATHUI]
«IIpaB» MHBECTOPA 1 YCJIOBUH (peX1Ma) X OCYLIeCTBJICHUS U [lepe-
CeKaeTCs C ONMCAHHBIM BbIllIe pa3/ieJIeHeM Ha MpOoLecCcyasbHble
1 MaTepuaJsbHble IpaBa UHBECTOPOB.

[TouTu He BbI3bIBAET COMHEHWI IIOCTYyJ1aT O TOM, YTO MHBECTOPBI ITPA
TMIPUHSTUY PeLIeHNs O COBEPLIEHUN MHBECTHULIMI pacCMaTpUBAIOT
IOCTYII K MeXYHapOJHBIM MeXaHU3MaM pacCMOTPEHHsI CIIOPOB
B Ka4eCTBe CYIIeCTBEHHOTr0 3/IeMeHTa 3allUThl MHBECTULUI: «... NO-
JI09ICEHUE 0 MeNCOYHAPOOHOM apbumpaice mexcoy UH8eCMopoM U 20Cy-
dapcmeom 8 08yCMOPOHHUX UHEECTULUOHHbLIX CO2IAUIEHUSX npedcmas-
J15em co00ti 3HAUUMEbHbLL U CYU,eCMBEHHbLL CMUMYJL U 3auyumy 0N
UHOCMPAHHBIX UHBECOPO8»>*.

[IpusHaHue BO3MOXXHOCTH apOUTPaXKHOTO PaCCMOTPEHMUS CTIOPOB
B KaueCTBe 3JIeMEHTa NPel0CTaB/IsIeMOro MHBECTOpaM MU UHBe-
CTULMSM peXUMa COIEP>XKUTCS B 3HAUMTE/IbHOM UHMCJIe PeleHUH.

Hamnpumep, B nene Suez v. Argentina apOuTpbl ICXOAUIIN U3 CIIEAYIO-
LIIETO ONpeJIeNIeHUs] «PeXUMar: «npasa u npusuiezuul, a makice oos-
3amenbcmea u 0OpemeHeHUsl, COOM8emcmeeHHO npedocmasasemble
u Hanazaemvle [J0208apusarowumcs 20cy0apcmeom UH6eCMuyusm,

* Ibid.P. 31.
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npouseedeHHbLM UH6ECMOpamu, noonadarwumu noo deticmeue coznd-
weHus»>. TIpaBo 06paTUTHCS K MEXAYHAPOAHOMY apOUTpasKy OblIo
COUYTEHO ap6I/ITpaMI/I TECHO CBA3aHHbIM C IPpE€AOCTABJI€EHHbIMU WMH-
BeCTOpaMm [paBaMH, 1 32 MIHBECTOPOM ObIJIO PU3HAHO TPaBo 00pa-
TUTBCSI K OTOBOPKE 0 HaubosibliieM 61aronpusiTCTBOBAHUM ISl TIPU-
o6peTeHust pexxuMa, peJyCMOTPEHHOTO B THOM [JOrOBOPE.

B nene Siemens v. Argentina mocTym K CrienranabHbIM MEXaHU3MaM
paspeleHuns CropoB Ha3BaH YaCThIO 3ALIUTHI, IPEIOCTABIIAEMON
ME>K Ty HapOIHbIM MHBECTUIIMOHHBIM COTIAIIEHUEM, & TAKKE YaCTHIO
peXxuMa HHOCTPAHHbIX UHBECTOPOB, UHBECTULIUI U TPEUMYIIIECTB,
JIOCTYTI K KOTOPBIM OTKPbIBAETCS Uepe3 MPUMEHeHHe OTOBOPKH O Hau-
GoJibIiIeM 61aronprUATCTBOBAHUN.

Kak BUIHO 13 IpUBENEHHBIX TIPUMEPOB, B Psi/ie PELlIeH T apOUTpbI
He yray6nsioTcsa B 00bsICHEHNE TEPMUHOIOTMUECKUX Pa3IUYUii
MeXJly TeM, B OTHOLIEHU! KOT'0 WX 4Yero NnpefoCcTaBlieH pesKuM
Han6osblIero 6;1aronpUsSTCTBOBAHUSI: MIHBECTOPOB JIMOO MHBECTHU-
1uit*’. B TO 5xe BpeMsl B HEKOTOPDBIX PeLIeHUsIX, C YYEeTOM CoflepKa-
HMsI KOHKPETHOTO aHaIM3upyeMoro apouTpamMu MexxayHapogHO-
IO MHBECTUIIMOHHOTO COIJIallleH!s, MOXXHO OTMETUTDb pasjiesieHne
MeX[y TUMH NOoHsATHsAMU. Hanpumep, o MueHHMI0 coctaBa apou-
Tpaxa no feny Roslnvest Co v. Russian Federation, ananu3upoBas-
LIEMY JBa MOJIOKEHUS ABYCTOPOHHero cornamenns mexay CCCP
v BenukoOpuTaHueii, cieayer pasaensTh MpeI0CTaBIeHNe pexXuma
Han6osblIIero 61aronpuUsITCTBOBAHKSI MHBECTOPAM OT €ro Mpezo-
CTaBJIEHUS MHBECTULIMSAM. B yacTHOCTH, pexuM HauboJbIero OJa-

% Suez, Sociedad General de Aguas de Barselona S. A. and Vivendi Universal S. A. v. Argentine
Republic (ICSID case No. ARB/03/19), decision on jurisdiction. § 57. http://www.italaw.com/
sites/default/files/case-documents/ita0819.pdf.

5 Siemens AG v. Argentine Republic (ICSID Case No. ARB/02/8), decision on jurisdiction. § 102.
http://www.italaw.com/sites/default/files/case-documents/ita0819.pdf.

7 Cwm. Taxxe: Siemens AG v. Argentine Republic (ICSID Case No. ARB/02/8), decision on
jurisdiction. § 92. http://www.italaw.com/sites/default/files/case-documents/ita0819.pdf.
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TONPUATCTBOBAHMS 11t MYHBECTOPA ITPeIoaraeT mpeJocTaBaeHre
eMy 3al[UThbl uepe3 obpallieHre K apOUTpaKHOMY PaCCMOTPEHUIO
cropoB. B To e BpeMst apOuTpaXkHOe pacCMOTPeHHUE CIIOPOB BO-
BCe He 0053aTeIbHO ABJISIETCS COCTaBHOM YaCThIO pEXMMA, TIPEJIO-
CTaBJISIEMOrO MHBECTULIUAM®S,

Takum 06pa3oMm, MPUHATHE MOA0OHO TOTMKY OyeT 03HAYATD, YTO
B T€X CITy4astx, Korja Haubosee 61aronpusaTHbINA PEKIM IIPE0CTaB-
JIeH MHBECTOPaM, OH CKopee Oy/eT BK/Ii04aThb B cebsi paBo Ha pac-
CMOTpEHHS CIIOpa B apOUTparke KaK YacTh MPOLECCYabHBIX [TPaB
COOTBETCTBYIOIEr0 MHBECTOPA. B TO %e Bpems Haubosee Gnaromnpu-
SITHBIM PEXUM, NIPEAOCTABIISEMbII UHBECTULMSIM, TAKOTO pacIpo-
cTpaHeHMs He mpefrnosaraet. Ha jornynocts mogo6HOro noaxopa
YKasbIBAIOT HEKOTOPBIE UCCIIEI0BATENM, OTMEYasi, UTO, IEHCTBUTE Tb-
HO, MeHee 61arONpPUATHBIE /i1 UHBECTOPA CIOCOObI pa3pelieHusl
CIIOPOB MPEAOCTABISIIOT UMEHHO HHBECTOPY XYAIIYIO 3ALIUTY €r0
WHBECTUI[HIA, HO HE YXYIIIAI0T PEXUM CAMUX UHBECTUIWIA: UHUL[UU-
poBaTh apOUTPaxk MOTYT TOJIBKO MHBECTOPBI, HO HE KOHTPAKTBI MU
0O'bEKTHI HEIBUKUMOCTH, TO3TOMY HEJOCTYITHOCTb KAKUX-TO CIIO-
co60B paspelleHns CIOPOB He YXYIIaeT PEXKUM HEMOCPEICTBEH-
HO VHBECTULIAI™Y.

Kpome Toro, cam ¢pakT oTHeceHus ipaBa Ha pa3pelleHye CIIOpPOB C 110-
MOIL[BIO CTIENMAaIbHBIX MEXaHU3MOB K OT/IEJIbHBIM OT «MaTeprabHbIX»
TpaB MHBECTOPA «IIPOLeCCYabHBIM» IIPaBaM MOPOXK/IaeT Pa3IyHble
TOYKU 3pEHUs] Ha TO, JOMYCTUM JIU €IUHbIIM MOAXO K pacrpocTpa-
HEHUIO Ha 9TH paBa PeXMMa HanboIbIero 671aronpHUsITCTBOBAHMSL.

8 RosInvest Company UK Limited v. Russian Federation (SCC Case No V079/2005), award on
jurisdiction. § 128. http://www.italaw.com/sites/default/files/case-documents/ita0719.pdf.

% Newcombe A., Paradell L. Law and Practice of Investment Treaties. Standards of treatment —
UK, Kluwer Law International, 2009. § 218. http://www.kluwerarbitration.com/CommonUI/
book-toc.aspx?book=TOC_Newcombe_2009_V02.
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B tom e nene Roslnvest Co v. Russian Federation apOuTpbl, mpr3HaB
CYILECTBOBAHHUE Pa3/N4Mil MeXAy MaTeprabHBIMU U IIPOLeCCy-
aJIbHBIMU [IPAaBAMU MHBECTOPA, TIPULLUIH K BBIBOZY O HAJIUYKK Y ce0s1
KOMIIeTeHLMH, CHOPMYIMPOBAB CIEAYIOLYIO TTO3ULUIO: «B mo 8pe-
M3l KaK 0eticmeumesibHO NPUMeHeHUe NOJ0NCEHUS 0 Haubobuem 6/1a-
2onpusmcmeosanuu, komopoe codepucumcs 8 Cmamve 3%, pacwupsem
npedenvl deticmaus Cmamou 8%, u maxkum 06paz3om KoHpaukmyem c ee
02PaHUYeHUEeM, IMO HOPMALHYLI pe3ylbmam NpUMeHeHUs 02080PKU
0 Haubonvwem 61a20npuUsMCME08AHUL, CAMA NPUPOOA U Yeab Komo-
poti cocmoum 8 mom, umoObl cpedcmea 3aujumet, He NPedyCMOmpeHHble
8 00Hom Coznawenuu, ObL1U pacuiupeHs. nymem nepeHoca cpedcms 3a-
wumet, npedycmompeHHbwix 8 dpyeom Coznaweruu. [TockonbKy danHbLil
appexm obuenpusHaH NPUMEHUMENLHO K MAMEPUANLHO-NPAB0BOL
3awjume, mpubyHan He 6uOUM NPUYUH HEe NPUHSMb €20 8 KOHMeKCme
MAKuX npoyeccyanbHbiX NON0NCEHULl KaK apoumpaxcHas 02080pKa»*.

Tax>xe He MPUHSI JOBOA O HEBO3MOXXHOCTU NIPUMEHEHUSI OTOBOP-
KU 0 HaubosblieM 61aronpusTCTBOBAHMH K IOJIOKEHUSIM O paspe-
ILIEHUU CIIOPOB cocTaB apOuTpaska B nese Renta 4 S.V.S.A. v. Russian
Federation, yxasas, 4To «omcymcmayem 060CHO8aHue npednonoice-
HUSL, YMO pexcum Haubosbuiezo 61a2onpusmcmeo8aHus 02paHuvUea-
emcs «nepeudHbLMU» ob6a3amenscmeamu. [IpusHantbLli HadeHcauyuil
Kkpumepuli ckopee ejusdem generis»®. ApOUTPBI TaK)Xe OTMETHIIH, UTO

8 Cornamenue mexxay [Ipasurensctsom CCCP ullpaBurenncteom CoepnnenHoro Kopo-
nescTBa Benrkobpuranuu u CeBeproii Mpnanauu o noowpeHny U B3aMMHON 3al{uTe
KaluTaIoBIOXeHNi 0T 6 anpestst 1989 . // COopHuK MesxyHaponHbix norosopos CCCP
u Poccuiickoit @enepanuu. M.: MexxayHapoaHble oTHoweHus, 1994. Beim. XLVIL

1 Cornawenue mexny IlpaBurensctBom Poccuiickoit enepanun ullpaBurensctsom Ko-
poJieBcTBa [JaHK O IOOLIPEHNY 1 B3aUMHOM 3allMTe KA TATIOBIOXEHHI OT 4 HOSOpsI
1993 . // BronneTenb MeXyHapOJHbIX OTOBOPOB. 1997. N¢ 6.

62 RosInvest Company UK Limited v. Russian Federation (SCC Case No V079/2005), award on
jurisdiction. 8§ 131-132. http://www.italaw.com/sites/default/files/case-documents/ita0719.
pdf.

65 Renta 4 S.V.S.Av. The Russian Federation (SCC No. 24/2007), award on preliminary objections.
§ 100. http://www.italaw.com/sites/default/files/case-documents/ita0714.pdf.
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JIOCTYII K MEXIYHAPOIHOMY apOUTpaxy MpeacTaBiser OO0l OIHO
13 GyHIAMEHTAIbHBIX 1 [IOCTOSIHHBIX TOTPEOHOCTEN 3alUThI MHBE-
CTULMI U, CJIe[IOBATeJIbHO, €0 MOXXHO CYUTATb BECOMBIM (paKTOPOM
NPy paCCMOTPEHNUHU COAEPXKaHUA U Liesiell IPUHATHS IBYCTOPOHHE-
r'o COIVIalIeHUS.

AHaJIOrMYHBIN BBIBOZ O TOM, YTO «dOCmyn K MexaHuzmam [paspetie-
HUSI CTIOPOB] £6/19€mcs uacmoto 3awumot, npedocmasaenHoii no Jo-
2080py. 9mo uacme pexcuma, npedocmaeislemozo UHOCMPAHHbIM UH-
8eCMopam U UHBECMUYUSIM, U NPeuMyu,ecms, 00CMynHulx uepe3 npu-
MeHeHUe 02080pKU 0 Haubonbuiem 61a20npusmcmeo8arull», Coenanu
apOuTpsl B ienie Siemens v. Argentina®.

JlornvHbIM pa3BUTHEM JIOBOJIA O TOM, YTO OTOBOPKA O HAKOOJIbIIIEM
61aronpUATCTBOBAHMHU PACIIPOCTPAHSIETCS HA YCIIOBKE O paspelie-
HUM CIIOPOB, TPECTABAETCS MO3UIIKS, YTO JOCTYI K apOUTPay
aBisieTcst GaKTUYECKU TAKOM BaXXHOM GOPMOIi 3aIUThl MIHBECTOPA,
4TO HEPACTIPOCTPAHEHHUE ITOM OrOBOPKH Ha MOJIOKeHUs 06 ypery-
JIMPOBAHUM CTIOPOB OyZIET MPOTUBOPEUUTH OCHOBHOIA [1€JIN U TIPe]-
METY IBYCTOPOHHETO MHBECTUIIMOHHOTO COTJIAIIIEHUS: UMY SBJISIOT-
Cs aBTOMATHUYECKOE pacrpocTpaHeHre Harnbosiee 61aronpusTHOro
PEXXHUMa UHBECTHUILIM# (B TOM UUCJIE U CIIOCOOOB UX 3aI[UThI) Ha BCEX
JIPyTYX MHBECTOPOB, KOTOPHIM FrapAHTUPOBAH PEXXUM HAUOOJIBIIIETO
61aronpuATCTBOBAHMUSL.

Kak 1 1o BceM ocTaibHbIM TEOPETHYECKUM KOHIIEIIIHSM, 000CHO-
BBIBAIOIIMM PACIPOCTpaHeHre MO0 HepacpoCTpaHEHHe OroBOP-
KM 0 HauboJsibliieM 6JaronpUsaTCTBOBAHMUHI Ha CIIOCOObI paspeliie-
HUS CTIOPOB, 110 JJAHHOMY BOIIPOCY MMEETCSI U TIPOTUBOMOJIOKHAS
TOYKA 3PEHUSL.

64 Siemens AG v. Argentine Republic (ICSID Case No. ARB/02/8), decision on jurisdiction. § 102.
http://www.italaw.com/sites/default/files/case-documents/ita0788.pdf.
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BuacTtHocTy, B iene Telenor mobile Communications A. S. v. Republic of
Hungary, B KOTOPOM TaK>Ke pacCMaTpUBa’ICs BOIIPOC KOMIIETEHIINN
Ha OCHOBaHWM OTOBOPKM O HauOOJIbIeM 61aronpusaTCTBOBAHUY,
ObLI clieNaH CeayIoLINii BBIBOA: «B omcymcmesue npamozo yKkasamus
UAU pakmuueckux 06cmosmenbCme, Komopbule 0bl C8UOEMENLCMBOBANU
00 06pamHom, 00bI4HbLIL CMBICTL POPMYAUPOBKU <UHBECTIUUUSM O0NHCEH
Obimb npedocmasier pexcum He meHee 61a20NPUAMHbLL, eM Npedo-
cmasneH UHBECMUYUAM, COENAHHbIM UHBECMOpaMU 106020 mpembe-
2o ['ocydapcmea» 03Hauaem, umo mMamepuaibHbLM NPAamM UHBECOpPA
8 OMHOWEeHUU UHBeCMULULL 00a1XceH Oblll NPed0CMAasieH peXcUM He MeHee
6nazonpusmmutii, uem no JJUCy mexncdy npurnumaroujum [ocyoapcmeom
u m00btm mpemvum Focydapcmeom u omcymemayiom Kaxue 0bl Mo Hu
0ObL10 0OCHOBAHUSA 07151 MONKOBAHUS YKA3AHHOL (ppa3bl KAK UMNOPMUDY-
Joujue maxkyce npoyeccyanbHvle npaga»®.

4. PexuM Hanbonblero 6naronpuATCTBOBaHUA
He MOXeT UCMoNb30BaTbCA AnsA obxoaa
YCNOBWiA 06palLeHns K apbutpaxkHomy
yperynMpoBaHuio cnopa, npegycMoTpeHHOMY
B OCHOBHOM [10roBOpe

JlaHHOE BO3pa>keHUE CBSI3aHO C eLle OHOM YaCcTOo BCTpevarollencs
B MHBECTHUIIMOHHBIX CIIOPax pobiemMoit — TpeGOBaHUIO CUYEPIaTh
BCe BHYTPEHHME CPeCTBA 3alUThI [lepes 0OpalieHneM B apOuTpax
60 COOMIOCTH ONpe/Ie/IeHHbIN «BbIKUAATETbHBIN IEPUO» MIEPE]T
rnogayeu rMcka.

Hanpumep, B ene Maffezini v. Spain® 6b110 MpsSIMO OTMEYEHO, UTO Ta-
KUe YCJIOBUS COITIaCHsl CTOPOHbI Ha apOUTPaK, KaK MPe/IIeCTBYONIee

6 Telenor Mobile Communications AS v. Republic of Hungary (ICSID Case No. ARB/04/15).8 92.
http://www.italaw.com/sites/default/files/case-documents/ita0858.pdf.

¢ Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No. ARB/97/7). http://www.italaw.
com/sites/default/files/case-documents/ita0479.pdf.
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rcuepriaHrie BHY TPEHHMX CPECTB PABOBOM 3aLUThI THOO0 yCII0BHE
0 «BbIOOpE Iy TH»* He MOT'YT OBITH 060¥iIEHBI OOpalleHNEM K N1010-
YKEHUIO 0 HauboIbIIeM O1arONPUSTCTBOBAHUK. ITOT BBIBOJI C 00513a-
TEJIBHOCTBIO CJIe/IyeT 13 TOTO, YTO B TPOTUBHOM CITyYae MOXeET ObITh
paspylieHa OKOHYaTeIbHOCTb JOTOBOPEHHOCTEMN, KOTOPbIE MHOTHE
CTpaHBI CYMTAIOT BaXXHBIMU BOIPOCAMU MyOINYHOTrO opsiaKa®e.

Ha HefjonycTUMOCTb ITpeonoieHust CooOparkeHnit my6IMYHOrO 110-
psiaKa myTeM [PUMEHEHHs] OTOBOPKK O HaubOJIbIlieM 61aronpusT-
CTBOBaHMMU COCJIAJICS TAK)KE COCTaB B fiesie Siemens v. Argentina. Ap-
OMTpPbI OTMETHJIM, UTO 110 0OIIEMY TPaBUITY TTOTyUeHHe KaKOU-T160
BBITO/Ibl OT IPMMEHEH! 1 OTOBOPKH O HanboibliieM 01aronpusiTCTBO-
BaHUM He BeYeT MPUHSTHS BCEX MOIOXKEHUI COralleHus ¢ Tpe-
TBUM T'OCYAapCTBOM, KOTOPOE He SIBJISIETCS FOCYAapCTBOM HAIMO-
HaJIbHOCTU UCTL A, HE3aBUCHUMO OT TOTO, 6HaFOHpI/IHTHbI JIN OHU 14
MHBeCTOpa. AHAJIOTMYHBIM 00pa3oM MPUMEHEHHEe ITO OrOBOPKU
He 03HayaeT aBTOMaTHUEeCKOro JOCTyIa MHBECTOPa KO BCEM Npeu-
MyIL[eCTBaM, IPe0CTaBIIsIEMbIM TAKMM corianieHreM. KOHKpeTHble
nocneacTBUst OyayT BCerzia 3aBUCEThb OT GOPMYITUPOBKH OTOBOPKU
0 HanGosblIeM 671aronprsATCTBOBAHUY U MHBIX NTOJI0XKEHNI aHau-
3VpyeMbIX JOrOBOpOB®.

B nene Impregilo v. Argentina npiMeHeHHe OrOBOPKU 0 HAUOOJIbLIEM
01aronpusTCTBOBaHNMH (M3 COTIALIEHNS MEXX Y ApreHTHHOM 1 Vta-
JIel) MO3BOJIUJIO, IO MHEHHIO COCTaBa ap6mpa>1<a, 3a71eJiCTBOBATb

7 Fork-in-the-road (aHes1.) — TepMUH O3HAYaET, YTO HHBECTOPY IPELOCTABISIETCS IPABO
BbIOOpA, 06PATUTHCS MY K BHYTPUTOCYAAPCTBEHHBIM CPECTBAM [IPABOBO# 3aLUThI
7160 B MHBECTULIMOHHBIN apOUTpaXx, PY TOM CAeJIaHHBII BBIOOP B JasIbHEMIIEM H3-
MEHUTD HeJIb3sl.

6 Emilio Agustin Maffezini v. Kingdom of Spain (ICSID Case No. ARB/97/7). § 63. http://www.
italaw.com/sites/default/files/case-documents/ita0479.pdf. Plama Consortium Limited v.
Republic of Bulgaria (ICSID Case No. ARB/03/24), decision on jurisdiction. § 207. http://
www.italaw.com/sites/default/files/case-documents/ita0479.pdf.

¢ Siemens AG v. Argentine Republic (ICSID Case No. ARB/02/8), decision on jurisdiction. § 109.
http://www.italaw.com/sites/default/files/case-documents/ita0788.pdf.
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COOTBETCTBYIOLIME MONIOKEHNs COMTIAIIEHNST MEX/TY APreHTHHOM
u CLIA, He Tpebyioiine coOMOAEH s BBKU/IATETLHOTO TEPHo/a
nepen obparieHneM K MHBECTULIMIOHHOMY apOUTpaxy.

OnHaKo B y)e YIOMUHABLIEMCsSE 0COO0OM MHEHHH 110 3TOMY ey
npo¢eccop CTepH oTMeYaeT, YTO JJBa MeXaHMU3Ma, UCCIIEI0BaH-
Hble apOUTPaMH, UMEIOT MPUHIUITHAbHBIE Pa3iuuus. B yacTHo-
CTH, OCHOBHOE COTIJIallIeHNe Mpe/IIoiaraio BbDKUAATE bHBIN IIe-
puozn (Tak HasbiBaeMblii cooling off period), B TeueHne KOTOporo
CTOpOHA He MOTJIa HauaTh apOUTpakHOe pa3dupaTenbCTBO U JI0-
nyckaso obpalieHre BO BHYTPUTOCyJapCTBEHHBIE CYIbl 10 00pa-
eHus B apbutpax. Cornamenue xe mexxay AprentuHoit u CILIA,
HaMpOTHB, HE COZIEP)Kasio TpebOBaHIE O BDEMEHHOM ITPOMEKYTKE,
HO [P 3TOM COJIep>KaJio OrpaHUYeHHe, He T03BOJIsIBLIee 0OpaTUTh-
CS1 K MEXXYHapOHOMY MEXaHU3MY pa3peleHus] MIHBECTULMOHHBIX
CIIOPOB B TOM CJTyuae, eCJI UHBECTOP 0 9TOr0 0OPATUIICS BO BHY-
TPUTOCYapCTBEHHBIN CYI.

Kak ykasana npogeccop b. CTepH, B uTOre nprMeHeHus OrOBOPKU
0 HauboJIbIIeM 61arONPUSTCTBOBAHUM UCTELL «0KA3A/ICA 8 JlyUuiem
nonoxceHuu, uem Ovla1 Obl UHBECMOP KAK HA OCHOBAHUU 08YCMOPOHHe-
20 coznaweHuss Apeenmuna—Mmanus, max u uH6eCmop Ha 0CHOBAHUU
deycmoponHezo coenawenus Apzenmuna—CIILA, nockonbky oM, ¢ 00HOL
CMOPOHbI, He Obll 02paHUUEH 18-MeCSUHBLM BbIHCUAMENLHBLM NEPUO-
dom, a c dpyzoli — e20 8bl00D He Obl1 02PaAHUUEH NOTIONCEHUEM O «B8blOOpe
nymup [fork-in-the-road provision]. Cmpozo 2080ps, ... [ucmyy] ... npedo-
cmaguau He Haubosiee G1AZONPUSMHBLLL PENCUM, A HECYU,eCMEY ULl
Onazonpusmublii pewcum. MHOCMPAHHbLL UHBECTOP NOMYYUJL JyYLLee
om 06oux cozaauieHutl, Ho IMo He COOMBEMCMBOBAJI0 PeaLbHOL CUny-
ayuu Hu No 00HOMY U3 CO2NIAUIEHUL .

70 Impregilo S.p.A. v. Argentine Republic (ICSID Case No. ARB/07/17, concurring and dissenting
opinion. § 12. http://www.italaw.com/sites/default/files/case-documents/ita0420.pdf.
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TeM He MeHee paKTHKa [0 JaHHOMY BOIIPOCY BCE JKe IEMOHCTPHUPY-
€T BO3MO)XHOCTB ITPe0JI0JIeTh TOA0OHBIE MPOLiecCyaibHble YCI0BUS
JI0CTYTIa K MEXaHU3MY pa3pelIeHHsi Cliopa MpUMEHEHNEM OTOBOPKU
o HanbosbIeM GaronpuaTcTBoBanuu. Kak ormeuaer A. I1. Tapmo-
3a, «CJI0NCUBUASCS apOUMPANCHAS NPAKMUKA. .. YKA3bl8AeM HA MO, YUMo
HecobO00eHue ycmanogieHHblx npumeHumbim MHUC [mexncdyrnapooHroe
UHBECTUYUOHHOE CcozNauleHue] mpebosaHuli 0 npedsapumensHom 00-
pawjeHuu 8 2ocydapcmeeHHble Cyobl 20Cy0apcmea-peyunuerma He 16-
J5Iemcs npensmcmeuem 015 yCMaHosieHuUst KoMnemeHyuu cocmasa ap-
6umpaxca 8 ciyuae 00KA3aHHO20 OMCYMCMBUSs. NPedsABEHUS MAKUX
mpe60osauli K uUHBeCMopam opyzux 2ocy0apcms u HaaU4Us 8 NPUMEHU-
MOM ... [MeNCOYHAPOOHOM UHBECTUYUOHHOM COZAAUIEHUL NOJIONCEHUS
0 ... [pexcume Haubonvwezo 6razonpusamcmeosanus ».

BuiBop

[TogBOMS UTOTH, MOXKEM ITPEATIONIOXUTD, YTO €UHO0OPA3Us B MOJI-
XO[ax K TOMY, IPeA0CTABJISIET JIU PEXUM HauOOJIbIIEr0 61aronpu-
ATCTBOBaHMS [IPABO 00PATUTHCA K MEXaHU3MY Pa3pPeLIeHHs CIOPOB,
MPeYCMOTPEHHOMY B MHBECTUIMOHHOM COTJIAIIEHUU C UHBIM I'O-
CyZapcTBOM, B 0003puMOM Oyayiiem JOCTUTHYTO He Oynert. Bepo-
SITHO, JIOCTYDKEHUIO TaKOro eInH0o00pasus OyieT crnoco6CcTBOBATh
yHUPUKALVS TIOJIOKEHUI MEXKTOCYIAPCTBEHHBIX MHBECTUIMOHHbIX
COTJIAIIEHU, OJJHAKO, IO OO'bEKTUBHBIM ITPUYMHAM, PEIIEHNE ITO-
ro BOIPOCa A0CTAaTOYHO UTUTEJIbHO, €CIIN B IPUHIINIIE BO3MOYXHO.

CyuiecTByioliee MHOrooOpasue KOHIEMINH, BoIpabOTaHHbIX 100,
BEpHEee, BCTPEYaroUMXCcs PYU PaCCMOTPEHUN UHBECTUIIUOHHBIX
CIIOPOB, MOATBEPXKJAET aKTYaIbHOCTD BbIBO/A, CAieaHHOro B 2011 1.
B MICCJIEJOBAHNY HA QHTJIMICKOM SI3bIKE, [TIOCBSIIIEHHOM apOUTpaxy

' Tapmosa A.I1. Ap6uTpark Ha OCHOBAaHMM MEXAYHAPOJHBIX HHBECTULIMOHHBIX COTIaLIe-
HUI: Borpockl kKomneTeHuuu. M.: Unpotponuk Menua, 2012. C. 238.
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MUVYUC — «Guide to ICSID Arbitration»”> — 0 TOM, YTO UHOCTPAHHO-
My MHBECTOPY, PACCMaTPUBAIOIIEMY T10f[a4y UCKOBOTO 3asIBJIEHMUSI
Ha OCHOBAHUM [IBYCTOPOHHETO COTJIAIIEHV S, B KOTOPOM COIEP)KHUT-
CS OrOBOpKa 0 Hamnbosiee 61aronprusaTHOM PEKUME PaCCMOTPEHUS
CIIOPOB, CJIE[yeT CUCTEMATUYECKY aHAIM3UPOBATh JPyrHe COoria-
IIeHVs], 3aK/II0YEHHbIE TPUHUMAIOIIUM TOCYAapPCTBOM, HE TOJIBKO
Ha TpeIMeT BO3MOXKHO Oosiee 6/1aronpusaTHOM MaTeprabHO-TIPaBo-
BOW 3alllMThI, HO U B OTHOIIEHUY 60J1ee 6aronpUsTHIX MIPOLEAYD
paccmoTpenus criopoB. OCOGEHHO 9TO aKTyaJIbHO [ MUHBECTOPOB,
KOTOpBIE CTAJKMBAIOTCS C BO3MOXXHBIMHU IOPUCAUKIIMOHHBIMU TPe-
MATCTBUSMU, UMEIOIIUMUCS B MEXYHAPOJHOM UHBECTUIMOHHOM
COrJIallleHn|, Ha KOTOPOM OHM OCHOBBIBAIOT CBOE TpeboBanue. Pas-
HbIM 00Pa30M U IOPUINYECKIE KOHCYIIbTaHThI TOCYAAPCTB JOJIKHbI
ObITb OCBEIIOMJIEHBI O pPa3HO00Opasuu B naHmadTe peXXUMOB Hau-
6oJ1bliero 6;1aronpUATCTBOBaHMS, CO3[IaHHOM B CHepe MHBECTULIU-
OHHBIX COTJIAIIEHHU PA3INYHBIX TOCYJAPCTB.

72 Guide to ICSID Arbitration/ Lucy Reed, Jan Paulsson et al.— UK, Kluwer Law International,
2011. P. 86.
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Pa3gen 3

[NPOLIECCYAJIbHBIE BOIMPOCHI
B APBUTPAXE



A.A. lNMeHuos,
CTapLumi opuct opuanyeckoit tvipmel FRORIEP (Kenesa, LUseliuapust)

MATEPWUAJIbHO-IPABOBbLIE

N MPOLECCYAJIbHBIE OCHOBAHWA

0714 TPEBOBAHWUN O PACKPBITUN
NOKA3ATEJIbCTB B MEXOYHAPOOHOM
KOMMEPYECKOM APBEUTPAXE: EAMHCTBO
W BOPbBA NMPOTMBOMOJIOXXHOCTEN?

. BeegeHnue

CTOpOHBI MeX/IyHAPOAHOTO KOMMEPYECKOTO apOuTpa)xa HepPemKo
OKa3bIBAIOTC B CUTYAIlUU, KOT/Ia /i1 0O0OCHOBAHUS CBOUX WIU IS
3alIUTBI OT ‘-IY)KI/IX HMCKOBBIX TpE6OB8HHI?I, M H€O6XOJ:[I/IMO HOHy‘-IEHI/Ie
NOKYMEHTOB 1 IPYTHX JJ0KAa3aTe/lbCTB, HAXOASIIMXCS B paclopsiKe-
HUY [TPOTHUBOIIOIOKHOM CTOPOHBI UM TPETHUX JIULL. XOTSI KOHKpPETHbIe
YCJIOBUS U CTEIIEHb pacKpbITHsl l0Ka3aTenbCTB (disclosure, discovery)
MOT'YT 3HAUMTEJbHO OTIIMYAThCS OT pa3dKrpaTenbCTBa K pa3buparerib-
CTBY, Ha CErOHSIIIIHUI [I€HD SIBASETCS 00IeNPU3HAHHBIM, UTO COCTAB
apOuTpaka MeeT paBo MOTPeGOBATh OT €r0 CTOPOH MPENOCTABIEHNS
noKyMeHTOB (document production)'. Bonee Toro, psii HalMOHAIbHbIX
3aKOHOZIAaTe bCTB IPSIMO MPEA0CTABISIOT COCTaBY apOUTpaka, a Tak-
K€ CaMMM CTOpPOHaM, BO3MOXHOCTbD, IIPU ONpPe/eIEHHbIX YCIOBUSIX,
00paTUTHCS B rOCYAAPCTBEHHBII CY/1 C TPeOOBAHKEM O IPENOCTaBIIe-
HMU IOKYMEHTOB, aIpeCOBAHHBIM TPETbUM JIMLaM, He y4aCTBYIOLUM

' BornG.B., International Arbitration: Law and Practice (2012). P. 177; Redfern A., Hunter M.,
Law and Practice of International Commercial Arbitration (3" ed, 1999). P. 316; Kaufmann-
Kohler G., Bdrtsch P., Discovery in international arbitration: How much is too much?
SchiedsVZ (German Arb. ].), 2004. Vol. 1. P. 17.

234



[Menuos [1.A.

B fiesie’. COOTBETCTBEHHO, eC/v 06/1aaroliee JOKyMEHTaMH JINLO OT-
KasbIBaeTCsl IPEIOCTABUTh UX H0OPOBOJIBHO, HY)XAAKOIIASICS B HUX
CTOpOHA MOXeET 00paTUThCS K COCTaBY apOUTparka 1iu, B 3aBUCUMO-
CTH OT 00CTOATENBCTB [ieN1a, B rOCYAApPCTBEHHbIN Cy/I ¢ TpeboBaHEM
00513aTh JAHHOE JINLO OCYIIECTBUTh IPUHYAUTETBHOE PACKPBITHE 10-
Ka3aTeJbCTB U MPEIOCTABUTD 3aIPAIIMBaEMBbIE JOKYMEHTHL.

JIOKTprHA MeXAyHapOAHOTO KOMMEpPUECKOro apOuTpaxka Tpaau-
LIMOHHO pa3rpaHU4MBaeT MaTeprasbHO-IIPaBOBbIE Y IPOLECCYyallb-
Hble OCHOBAHMS JI/IS1 TOAO0OHBIX TpeOOBaHUIA CTOPOH O PACKPBITUN
nokasarenbcTs’. Tak, o[ mamepuaibHO-npasossIMu OCHOBaHUSIMU
0OBIYHO MOHUMAETCSI TIPABO CTOPOHBI HA TOTyUeHre UHPOpMaLUK
OT JPYTOM CTOPOHBI, IPEIOCTAB/ISAEMOE €1 JOrOBOPOM, 3aKJIIOUYEH-
HBIM MEX[y CTOPOHAMH, U/IH, B T€X CAYYasiX, KOr[a Mogo0HbIN 10-
rOBOP He COIEPXKUT KAaKUX-TMOO0 CIelraabHbIX TOJIOKEHHUH 110 [aH-
HOMY BOIIPOCY, HENOCPEACTBEHHO MaTeprabHbIM IPaBOM, IIPHUMe-
HMMBIM K X IPaBOOTHOILIeHUsIM®. UTO ke KacaeTcsl npoyeccyanbHblx
OCHOBAHMH, B KAUeCTBE TAKOBBIX 0OBIYHO pacCMaTpUBAETCst 00masa

Hanpumep, B coorBetcTBuM €O cT. 602 (cyne6Hast momotip) ['paskjaHcKoro npoueccy-
anbHOro Komekca Asctpuu (ZPO), cocras apOurpaska, apouTpbl, HajiIexamum 06pasom
YIIOJIHOMOYEHHBIE COCTABOM apOUTpaXa, UjlH, C paspelleHns cocTaBa apOuTpaxa, cTo-
poHa, MOryT 06paTuThCs B Cy/ ¢ TpeboBaHieM 00 OCYILeCTBIEHNH OPUANUECKHUX Aeii-

CTBHIi, B OTHOIIEHMH KOTOPBIX CaM COCTaB apOUTpaka He 06J1aaeT MOJTHOMOYHSIMU.

AHasornyHbIM 06pa3oM, B cooTBeTcTBUH O CT. 1050 ['paxk1aHCKO-IIpoLecCyanbHOro

koznekca lepmanuu (ZPO), cocraB apOuTpaa uiu, C padpelleHus cocTaBa apouTpaxa,

CTOpOHA, MOTYT 00PAaTUTHCS B HEMELKUIA CyI 38 TOMOLIBIO B IOJIYY€HUHU I0Ka3aTebCTB

WY COBEPLIEHUH PYTUX AEeHCTBUM, B OTHOLIEHUH KOTOPBIX CaM COCTaB apOuTpaska

He o6a1aeT MOJTHOMOYUAMMU.

3 O’Malley N.D., Rules of Evidence in International Arbitration: An Annotated Guide (2012).
P. 99-100; Webster T.H., Obtaining Documents from Adverse Parties in International
Arbitration, Arbitration International, 2001. Vol. 17. No. 1. P. 41; Zuberbiihler T. et al., IBA
Rules of Evidence. Commentary on the IBA Rules on the Taking of Evidence in International
Arbitration (2012). P. 39 (sec. 60-63).

4 Webster T.H., Obtaining Documents from Adverse Parties in International Arbitration,

Arbitration International, 2001. Vol. 17. No. 1. P. 41.
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0053aHHOCTb CTOPOH apOUTPaXHOrO pa3duparesbCTBa Mo 100po-
COBECTHOMY COTPYJHUYECTBY B XOZI€ PACCMOTpPEHHs fena’.

XoTs no6ble Tpe6GOBaHMUS O PACKPBITUH I0KA3aTEIbCTB B KOHEUHOM
UTOr€e HallpaBJIEHbI HA JOCTH)KEHUE OHOTO U TOTO Xe pe3y/bTaTa —
nosyuenvie uHGopMaLuu, MeXy TpebGoBaHNAMU, 6A3UPYIOIIUMHUCS
Ha MaTepuasbHO-TIPABOBbIX U ITPOLIECCYalbHbIX OCHOBAHUSIX, CyLIe-
CTBYIOT IPUHLMITHA/IbHbIE PA3IMYHSL. ITH Pa3IUuKs KacaloTcsi CyOb-
eKTUBHbIX IPaB CTOPOH Ha MH(OPMALHIO, KPUTEPUEB OLIEHKU TPe6o-
BaHMIi 0 TpeJjocTaBIeHn MHGOpMaLK, BO3MOKHOCTU IPUBEJEHUS
BO3pa’keHUii, BpeMeHU 1 $OopMbl 3asiBiieHMst TpeGoBaHUii, 06beMa
pacKpbIBaeMbIX JOKa3aTeJIbCTB, a TAKKe IIPOLecCyaabHbIX GOPM Bbl-
HECeHHs1 COCTaBOM apOuTpaska COOTBETCTBYIOIIEro pelieHus. Kax-
J10€ U3 3THX pasnnyiuii Oyaet NoapoOHO POaHATU3UPOBAHO HIXKE.

COOTBETCTBEHHO, IPABUJIbHOE IOHUMAHKUE COOTHOIIEHNS] MaTEPU-
aJIbHO-TIPABOBBIX U [IPOLIECCYaIbHBIX OCHOBAHMI1 TpeOOBAHMIA B ap-
OMTpa’kHOM pa3bupaTenbCTBe CIOCOOHO 00JIErYUTh €10 CTOPOHAM
BbIOOP HAJUIEKAIIEH CTPATErnu Mo MONYYEHNI0 TPeOYEeMbIX T0Ka-
3aTeNbCTB, MPUOIMKast, TEM CaMbIM, XKeaeMblit ucxon aena. Co-
OTBETCTBEHHO, LIEJIBIO MTPEJIIaraeMoil CTaTby SIBJISIETCS I€TabHbIM
CpaBHUTEJIbHbIN aHAIM3 MaTepUabHO-IPABOBBIX U MPOLECCYalb-
HBIX OCHOBAHHH TPeOOBAHUI O PACKPBITUH JOKAa3aTENbCTB B MEXKTY-
HapOZIHOM KOMMEPUYECKOM apOuTpake. YIUThIBas, 4YTO B YCIIOBUAX
HBIHEIIHEr0 «MHPpOPMAIMOHHOTO BeKa» obnaganue uHdpopmaueit
CTaHOBUTCS KJIIOYEBBIM HAKTOPOM JOCTIIKEHHSI KOMMEPYECKOTO
ycriexa, B TOM YMCJIe B apOUTPaXKHbIX CIIOPAX, IAHHAS CTAThsI MOXKET
006JIErYUTD HBIHELITHMM U OYIYIIIM CTOPOHAM apOUTpPaXHbIX pa3ou-
partenbCTB BbIOOP IPABUIIbHOI CTPATErUH MOy YeHM sl JOKA3aTe bCTB

> Cwm., manpumep: Habegger P, Document Production — An Overview of Swiss Court and
Arbitration Practice, ICC International Court of Arbitration Bulletin, Document Production
in International Arbitration — 2006 Special Supplement. P. 28.
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¥ CIIOCOOOB €ee peanu3aliyy, a HbIHEIHUM U Oy Iy M apOuTpam —
paccMoTpeHue UMU TOJ0OHBIX TPeOOBAHMUIA.

Il. Tpe6boBaHus 0 packpbiTuKM fOKa3aTeNnbCTB
U NPaBo 3aABNAIOLENA UX CTOPOHbI
Ha nonyyeHue nHgopmauum

C TOYKM 3peHMs Haluuus y 3asBJIsIOIIel NX CTOPOHBI IpaBa Ha MH-
dopmariuio, TpeboBaHst, 0a3UpPYIOLIKECs HA MATEPUATbHO-IPABOBBIX
OCHOBAHWUSIX, U TpebOBaHu, 6a3UPYIOLIMECs HA IPOLIECCYATbHBIX OC-
HOBaHU X, 3HAUUTEJIBHO OTJIMYAIOTCS APYT OT Apyra. Tak, cama naes
MaTepuasbHO-ITPaBOBOTO OCHOBAaHM TPeOOBAHMUS O PACKPBITHH [IOKa-
3aTeJIbCTB MPEINOJIaraet, uTo MpeIbaBIIOIIAst €10 CTOPOHa 001a1a-
€T KOHKPETHBIM CYObeKTUBHbBIM [IPABOM Ha MOy ueHue nHGOpMaLH,
NpeoCTaBIsIeMbIM €/ IOrOBOPOM MUJIY IPUMEHMMBIM ITpaBoM. OfHUM
13 BO3MOXXHBIX TIPUMEPOB TAKOTO CyO'bEKTUBHOTO MpaBa SIBJISeTCs
MPABO areHTa Ha JOCTYII K YUETHBIM KHUTaM U OyXTalTepCKUM JJOKY-
MEHTaM MPUHLMINAJA B IPOLECCE ONPEAEICHNS CBOEr0 BO3HArpax-
NIeHus1 110 areHTCKOMY JIOrOBOpY MO LiBeiiapckomy npasy®. B kaue-
CTBE IPYroro nogoOHOro mpruMepa MOKeT pacCMaTPUBATHCS IPABO
n060ro yyacTHUKA JOrOBOpa MPOCTOr0 TOBAPUILECTBA (SOciété simple)
10 WBEHLAPCKOMY NPaBy, BHE 3aBUCMMOCTHU OT TOTO, YIIPABIISET /U
OH JieJlaM{ TOBapMILECTBA, INYHO M0Jy4yaTh MHPOpPMALMIO O COCTO-
AHWU €T TOBApUIIECTBA, 3HAKOMUTbCA C KHUTaMU U IOKYMEHTaMU
TOBapHUIIECTBA, @ TAKXXE COCTABJIATD [JIs1 CBOETO JIMYHOTO MOJIb30-
BaHUsI CyMMapHbIl 0TYeT 0 PUHAHCOBOI CUTYaL[MU TOBapuUIlecTBa’.

Hanporus, 35875 TpeboBaHMe 0 paCKPbITHY JOKA3aTeNbCTB Ha [PO-
LlecCyasabHbIX OCHOBAHHSX, €0 CTOPOHA, CTPOrO FOBOPS, HE UMEeT

¢ Kopexc O6s3arenbcts llBeituapuuy, cr. 418k (2).
7 Kopexkc O6s3arenbcts LBeitnapum, ct. 541 (1).
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¢$opmMasibHOrO IpaBa Ha MOy4YeHre COOTBETCTBYOLEH MHPOpMa-
unus. JleficTBUTENbHO, XOTs1 apOUTpaskHble TPaBy/Ia BEAYILINX MEX-
JIyHAPOAHbBIX apOUTPAXKHBIX YUK AeHU, Oyab TO ApOUTPaKHbII
Pernament Mex aynapoanoit Toprosoii [Tanater (<ApOuUTpaskHblii
Pernament MTII»)?, nnu Ap61/1Tpa>KHb11‘/'1 Pernament MexayHapon-
Horo Apbutpaxuoro Cyna npu [1anaTe 3KOHOMUKHU ABCTPUU B TOPO-
ne Bena («Benckue [paBuna»)'?, a Takske [IpaBuna MexyHapoaHoit
Accounanuu IOpucTOB 10 NONMY4YEHUIO JOKa3aTeIbCTB B MEXKYHa-
ponHom apbutpaxe ([Ipasuna MAIO o fokasatesnbcTBax»)'!, mpeo-
CTaBJIAIOT COCTABY apOUTpaka mpaBo UCTpeOOBATH A0KA3aTETbCTBA
OT CTOPOHBI pa3bupaTesbCTBa, OHY He HAKJIa/IbIBAIOT HA HET'O COOT-
BeTCTBYIOLIel 06s13aHHOCTU. Tak, B COOTBETCTBUM C ApOUTPAXKHBIM
Pernamentom MTII, Ha 1r060¥ cTagun apOUTpak HOro pazbuparesib-
CTBa COCTaB apObUTpa)ka MOXeT HPe/TIOKUTb CTOPOHAM IpeJCTa-
BUTb JIOMOHUTE/bHbBIE JOKA3aTeNbCTBa'2. AHATIOTUYHBIM 00pa30oM,
B cOOTBeTCTBUY ¢ Berckumu [IpaBunamu coctas apOuTpaska MOXKeT,
€CJIM OH CYMTAeT 3TO HEOOXOUMBIM, caM COOMpATh I0Ka3aTebCTBa,
ZionpalirBaTh CTOPOHBI MM CBUAETENeH, peajiaraTb CTOpOHaM

8 Born G.B., International Commercial Arbitration. Vol. II (2009).P. 1897; Kaufmann-Kohler
G., Birtsch P., Discovery in international arbitration: How much is too much? SchiedsVZ
(German Arb.].),2004. Vol. 1.P. 17; O’Malley N.,Rules of Evidence in International Arbitration.
PP. 34-35.

°  ApburpaxHbiit Permament MexayHapozaHoit Toprosoii [Tanater (BCTymus B AeficTBre
¢ 1.01.2012 r.), c TEKCTOM Ha PYCCKOM $I3BIKE MOXXHO O3HAaKOMUTLCS 37ech: http://www.
iccwbo.org/Data/Documents/Buisness-Services/Dispute-Resolution-Services/Mediation/
Rules/2012-Arbitration-Rules-and-2014-Mediation-Rules-RUSSIAN-version/ (mocnennee
nocetenue 1 mapta 2014 r.).

19 VIAC: ApburpasHbiit Pernament (BeHckue [Tpasuia) (neiictytouue ¢ 01.07.2013 1),
C TeKCTOM Ha PyCCKOM SI3bIKe MO)KHO 03HaKOMUTbCS 3iech: http://www.viac.eu/images/
Vienna_Rules_RUS_Broschiire_Salpius__Szucsich.pdf (mocnennee nocemenue — 1 map-
ta 2014 1.).

! TlpaBuna Mexnaynaponnoit Acconuanyu IOpucros (MAIO) o nonyueHuio JokasaTeabCTB
B MEX/IyHapOJHOM apOUTpaKe, C TECTOM Ha PYCCKOM SI3bIKE MOKHO O3HAKOMHUTHCS 31€CH:
http://www.ibanet.org/Document/Default.aspx? DocumentUid=D93AED22-2A27-4B1A-
8455-D49711F66C18 (mocnennee nocemenue — 1 mapra 2014 r.).

12 ApburpaxHsiit Permament MTI], cT. 25 (5).
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NpeJCTaBUTb OKa3aTelbCTBa U IPUBJIEKaTh sKcnepToB %, HakoHer,
B coorBeTcTBUM C [IpaBunamu MAIO o nokasaresnbcTBax, B m000ii
MOMEHT JI0 3aBepIIIeHNs apOUTPaK HOro pa3dupaTebCTBa COCTAB ap-
buTpaxa Moxer: (i) mpuKasaTh 000 CTOPOHE MPENCTABUTD JOKY-
MeHTBI; (i) ToTpe6oBaTh OT JIE0OOI CTOPOHBI TPUIIOKUTH MAKCUMAJTb-
HbIE YCUJIUA K TOMY, 4TOOBI npeanpUHSTh, UiH (iii) caMocTosATeIbHO
MPENpPUHSTH MEPBI, KOTOPbIE COCTAB apOUTpaxa MOCYUTAET Liee-
Co0OpasHbIMY, [7Isl IOTyYEeHUs JOKYMEHTOB OT KaKOro-nubo auia
UK opranusauuu'. Tem cambIM, XOTSI 3aMHTEpeCcOBaHHas CTOPOHA
MOXeT 06paTUThCS K COCTaBy apOUTpaska ¢ XoqaTtaicTBom 00 uc-
Tpe6GOBaHUU I0KA3ATEIbCTB y CBOErO OMIIOHEHTA Ha MPOLeCcCyalib-
HbIX OCHOBAHHU$IX, OHA HE MOXKET CChIIATHCS HA HAJTMUKE KAKOTO-TH00
NpOLIeCCyaabHOTO «[IpaBa» Ha M0JyuyeHKe JaHHbIX 0Ka3aTelbCTB .

lll. Llenu Tpe6oBaHumit 0 packpbITUK
A0Ka3aTeNbCTB

HecmoTpst Ha €X0CTBO KOHEUHOrO S5KOHOMUUYECKOT'O pPe3yJbTaTa,
COCTOSIIIETO B MOYYEHUHU JKelaeMoil MHpopMaluy, B TOM, UTO Ka-
caeTcs X KOHKPETHBIX 11eJield, TpeGoBaHust, 6a3upyoluecs Ha Ma-
TepUaIbHO-IIPaBOBbIX U IPOLIECCyabHbIX OCHOBAHUSIX, 3HAUNUTEIb-
HO OTJIMYAIOTCS APYT OT ApyTa. Tak, 11eJbio IepBOii KaTeropuu Tpe-
OOBaHUi TPAAUILIMOHHO CUUTAEeTC st 00Mnit cOop HOpMAILWH, BHE
HEToCpeICTBEHHOM CBA3M ¢ GaKTUIECKUMU 0OCTOATENCTBAMMU, U3-
JIO)XEHHBIMU B MICKOBOM 3asiBjieHMU '’. HanpoTus, B KauecTBe Lenu
TpeOOBaHUI BTOPOI KaTeropuu 0ObIYHO HA3BIBAETCS TOJTyUEHUE
JIoKa3aTesnbCTB GpaKTUIECKUX 0OCTOSITENbCTB [e/ia, O MpPeAnoa-

13 Benckue [IpaBnmna, cT. 25 (5).

14 TlpaBuna MAIO o nokasatenbcTBax, cT. 3 (1).

15 Craig W, Park W., Pauslsson ]., International Chamber of Commerce Arbitration (3" ed.,
2000). P. 450; O’Malley N.D., Rules of Evidence in International Arbitration: An Annotated
Guide (2012).P. 34-35.

16 Habegger P, Document Production — An Overview of Swiss Court and Arbitration Practice.
P. 23, 28.
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raeMOM CYIIIeCTBOBAHUM KOTOPbIX JaHHAS CTOPOHA YKe TOAPOOHO
3asiBUJIa cOCTaBy apouTpaxa'’.

Hanuuwue y nepBoii kaTeropuu TpeboBanwuii 1iesu cbopa nudpopma-
UM HE MOXET He JIE/IaTh UX BECbMa CXOHBIMMU, BO BCSIKOM CITyuae,
C BHeIIHeNn CTOPOHBI, C TAK HA3BIBAEMbBIMHU «I10XOJAMHU Ha pb16am<y»
(fishing expeditions), mpeCTaBASIOIIMMU COOOM UCTIOIb30BAHKE CyLIa
JUIS [IOJTY YEHM S OT MPOLECCYAIbHOTO OMMOHEHTa MH(POPMALIWH, Bbi-
XOJIAIIEl 38 PAMKM TIPEIbsIBJIEHHOTO UCKa, @ TAKKe JIJIs PACKPBITHS
nHpopmarLyu, TpebGyeMoit Ha OCHOBaHUM OOIIUX, IIUPOKUX UITU He-
ompe/ieJIeHHbIX 3asIBJIEHUIA, WK Ha 6a3e MOJ03PEHNIA, I0raioK UK
CMYTHBIX IPEATIONOXEeHU . YInThIBas, UTO B MEXYHAPOLHOM KOM-
MepYecKoM apOuTpaxe rmoao0HbIe «TOXO/IbI HA PhIOAKY» B pAMKax
MPOLIECCYaIbHBIX OCHOBAHU TPAIUIIMOHHO CUMTAKOTCSI HEJIOMYCTH-
MbIMU ", 3asBJ1A TpeOOBaHMS O PACKPHITHU 0KA3aTe/IbCTB Ha Ma-
TepUaIbHO-TPABOBbIX OCHOBAHUSIX, CTOPOHE apOMTPaKHOTO pas-
OuparenbCTBa CleAyeT YAensaTh 0co60e BHUMaHue 000CHOBAHUIO
CBOUX IIpaB Ha HO.T[y‘-IeHI/Ie I/IHCl)OpMaL[I/II/I HYTeM KOHKPETHBIX CCbI-
JIOK Ha COOTBETCTBYIOLIIHE [TOJIOKEHN I JOTOBOPA UM TPUMEHUMOTO
npaBa. B IPOTUBHOM Cilyyae OHa PUCKYET OKa3aThCsl B CUTYaIUH,
KOr/1a COCTaB apOuTpaka OTKaXeT B YI0BJIETBOPEHUU 3aIBJIEHHOTO
eit TpebOBaHU CO CCHUTKOM Ha ero Ype3MepHo o0mIHil xapakrep?.

IV. Bo3MoXxHOCTb npeabaBneHusa TpeboBaHuUi
0 PacKpbITUM fO0Ka3aTenbCTB

B03MOXXHOCTb MpeabsiBIeHNs TpeOOBaHNI O PACKPBITHHU I0Ka3a-
TeNbCTB, 6a3UPYIOIUXCS Ha MAaTEPUAIbHO-IPABOBbIX OCHOBAHMUSIX,

17 Tam xe.

18 Black’s Law Dictionary (6" ed., 1990). P. 637.

1" Habegger P, Document Production — An Overview of Swiss Court and Arbitration Practice.
P. 28.

20 Sachs K., Use of documents and document discovery: «Fishing expeditions» versus
transparency and burden of proof, Schieds VZ (German Arb. ].), 2003.Vol. 5. PP. 193, 197.
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ompe/enisieTCs B COOTBETCTBUHU C JOTOBOPOM CTOPOH WJIU MTPABOM,
PUMEHUMBIM K UX B3aUMOOTHOLIEeHUIM. Hy>KHO JT TOBOPUTB, YTO
B 3aBUCHUMOCTHU OT KOHerTHbIX O6CTOHT€HbCTB aesaa (I/I HpI/IMeHI/IMO-
ro paBa) BO3MOKHOCTH CTOPOHBI 110 TIPE/TbSIBJIEHHIO TO0OHBIX TPe-
OOBaHUiT MOT'YT CYIIIECTBEHHO OT/IMYAThCS. Tak, HAllpUMep, B areHT-
CKOM JIOTOBOpe IO LIBEHIIapCKOMY IIPaBy, B IIPOLecCe ONpeiesIeH s
CBOEro BO3HArpakJieH!s areHT MOXeT TpeboBaTh OT MPUHIIUIAA
MPe0CTaB/IEHNs eMY JOCTYTIA K yYe THBIM KHUTAM 1 OyXrajaTepCKUM
JIOKyMeHTaM npuHiunana?. Eciau xe peds uaetT 06 aHATOTHYHOM
JIOrOBOpE, PETYIMPYEMOM aHIJIMHUCKUM TPABOM, TO, OKa3aBLIKCh
B CXOJIHOU CHUTYalIUH, areHT CMOXET MOTPeOOBATh IPEeI0CTaBIEHNUS
eMy eceil nHpopMaLUK (B TOM YHCIIE BBIMMCOK U3 OyXraaTepcKux
KHUT), KOTOpast HAXOAUTCS B PACMOPSKEHUU MPUHIIMATIANA U KOTO-
past HeoOX0MMa areHTy /IS IPOBEPKU pasMepa KOMUCCUH, TTOJIe-
»Kallel BbiriaTe?.

HampoTuB, BO3MOKHOCTD 3asiBlieHUs1 TpeOOBAHUS O MPeoCTaBIe-
HMMU I0Ka3aTesbCTB Ha IPOLIeCCYabHbIX OCHOBAaHUSIX ONpefiesieTCs
B COOTBETCTBUH C eMHOOOPA3HBIMU KPUTEPUSIMH, YCTAHOBJIEHHBIMU
[IpaBunamu MAIO o nokasarenbctBax. Tak, nanuble [IpaBnia nosso-
JISIIOT CTOPOHAM apOUTPasKHOTO pa3brparebCTBa XO4aTaiiC TBOBATh
TmepeJi CoCTaBOM apOuTpaka u IPYroit CTOPOHOIA O MPe0CTABIEHUH
VHIVBUYa/IbHBIX JOKYMEHTOB UM KOHKPETHOH y3KO¥ KaTeropuu
NOKYMEHTOB, KOTOPble OTHOCSITCS K 1€y U SIBJISIIOTCS CYLLI€CTBEH-
HBIMMU [17151 ero pa3perieHus?. [[OKyMeHT CUUTAeTCsl «OTHOCSIIUMCS
K ieny» (relevant to the case), eCy CyleCTBYeT BEpPOSITHOCTb, UYTO OH
croco0eH foKasarh GakT, U3 KOTOPOTO [IeJIAl0TCs IPAaBOBbIE BBIBO-
nbi*. B cBOIO ouepesib, JOKYMEHT, SIBISIOIMICS «CyLeCTBEHHbIM

2t Kopekc O6s3arenscts LBeiinapun, ct. 418k (2).

22 The Commercial Agents (Council Directive) Regulations 1993 (SI 1993/3053), art. 12 (2).

# [lpaBuna MAIO o nokasarenbcTBax, cT. 3 (3) (b).

2 Zuberbiihler T. et al., IBA Rules of Evidence. Commentary on the IBA Rules on the Taking
of Evidence in International Arbitration (2012). P. 57 (sec. 136).
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1151 pa3peuienus fena» (material to its outcome), MOXXHO ONIPeeTUTh
KaK JIOKYMEHT, HeOOXOAUMBIit 1711 0OecreyeH st MOTHOTO PacCMO-
TPEHHSI TIPABOBbIX BOMPOCOB, MPEICTABIEHHbIX COCTABY apOuTpa-
)a®. V3 aToro criefiyert, uTo ecyiu COCTaB apOUTpaka He HyK/aeT-
Cs1 B TOM WJIM MHOM JIOKYMEHTE JI7Is1 ero MCI0JIb30BaHMS B ITPOLEeC-
ce MPUHSTHUS PelIeHNs], TOCKOIbKY 3alpallyBaiolas ero CTOpoHa
y>ke 000CHOBaa HEKOTOPBIH GaKT MyTeM APYTUX A0KA3aTENbCTB,
OHa He MOXXeT TpebOoBaThb €ro npeaocTaBIeHUs .

OTMeueHHbIe Pa3Inyns KPUTEPUEB JIJIsl OLIEHKU BO3MOXKHOCTH 3a-
siBJIeHYst Tpe6GoBaHMi, 6a3MPYIOLIMXCs Ha MaTepUaIbHO-TIPABOBBIX
n HpOL[eCCYHHbeIX OCHOBAHUMAX, UMEIOT BA>XHbI€ IIPAKTUYECKUE
nocneactus. Tak, ¢ OHOI CTOPOHbI, CYIECTBOBAHKE JAHHbIX Pa3-
JIUYKI [I03BOJISIET JIMILLY, 3aMHTEPECOBAHHOMY B IIOJIyYEHUH JOKa3a-
TEJIbCTB, OJIHOBPEMEHHO 3asIBUTh 006a TpeOOBAHKS B PAMKaX OTHOTO
1 TOTO 5Ke apOuTpakHoro pasobuparenbctsa. C Apyroit CTOPOHBI, OT-
Ka3 coctaBa apOuTpaska B yJOBJIETBOPEHNY OHOTO U3 3asIBJIEHHBIX
Tpe6oBaHMii He BJIeYET 3a COOO0I aBTOMAaTUYECKOr0 0TKA3a B Y/10B-
JNIETBOPEHWH [IPYTroro TpeGoBaHus, KOTOPOE J0JIKHO ABIATHCS MPE-
METOM HE3aBHCHMOTr0 PAaCCMOTPEHHS B COOTBETCTBUH C CAMOCTOSI-
TEJIbHBIMU KPUTEPUAMMU.

V. B03MOXHOCTb NpuBEeAEHMA BO3PAXKEHUIA
NPOTUB 3asBNEHHbIX TpeboBaHUi

[Tono6HO BO3MOXHOCTH Mpe/IbsiBIeHNS TpeOoBaHM, 6a3UPYIOIINXCSA
Ha MaTeprabHO-TIPaBOBbIX OCHOBAHM X, BOSMOXXHOCTb 3asIBJICHUS
BO3PaX€HU I MPOTUB TaKUX TPeOOBAHUIT U XapaKTep 3TUX BO3pasKe-
HUI TaKXXe OIpelesSoTCs JOrOBOPOM CTOPOH WU HETIOCPEICTBEHHO

% TaM xKe.

% Raeshke-Kessler H., The Production of Documents in International Arbitration — A
Commentary on Article 3 of the New IBA Rules of Evidence, Arb. Int., 2002.Vol. 18. No. 4.
PP. 411, 427.
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NPYMEHUMBIM I1paBOM. Tak, HECMOTPS Ha YPE3BbIYANHO LIMPOKUNI
o6beM IpaB yyacTHUKA JOrOBOpa POCTOr0 TOBAPUILIECTBA IO [IBeH-
LIapCKOMY MpaBy Ha Moiy4deHre HHPOPMALUK O COCTOSIHUU JIETT
TOBapHILeCcTBa?, OHO MOXKET OBITh OrpaHUYEHO B Cyyae 3JI0yIo-
TpebeHrst JaHHBIM [IPAaBOM, HallpUMep, IIPU €ro OCYLIeCTBIEHUH
C OUEeBHIHON Le/IbI0 TIPUYMHEHUS HEYI00CTB, B SIBHO HEMOAXOS-
11jee BpeMsl MJIM C L1eJ1bI0 MCIIOIb30BaHMsI 0Ty YeHHON HHGOpMaLUK
B I10/1b3Y KOHKYPEHTOB, @ TaK)Xe MPH AJUTEIbHOM HEBO3BPaILleHUH
NIOKYMEHTOB, IIOTy4YeHHbIX 13 apxrBa ToBapuuiectBa’. CooTseT-
CTBEHHO, OKa3aBLIMCh B OIHOI M3 MOJOOHBIX CUTYyALMii, OCTalb-
HbI€ YYaCTHHUKHM MPOCTOTO TOBAPHUILECTBA CMOTYT 3asIBUTb TPOTHB
nof06HOro TpeboBaHMs BO3paskeHus 00 MMEIOIeM MECTO CiyJae
3710ynoTpe6IeHNs TIPABOM.

B T0 ke BpeMa MarepuanbHO-TIpaBOBast OCHOBA TPeOOBaHMUsI O Tpe-
JIOCTaBJIEHUU [JOKa3aTeabCTB UCK/II0UAaEeT BO3MOXXHOCTb 3aBJIEHUA
MPOTHUB TAKOTro TpeOOBaHK BO3paXkeHUIi, 0a3MPYIOIINXCS Ha ITPO-
LieCCyasIbHbIX OCHOBaHUsX. IHbIiMu cnoBamy, [Ipasuna MAIO o no-
Ka3aTeabCTBax He OrPaHWYMBAIOT IIpaBa CTOPOH Ha M0JIyuYeHUe J10-
Ka3aTeJbCTB, OCHOBBIBAIOLLETOCS] HAa TIPMMEHMMOM IIpaBe MU 0T 0-
BOpE, PETyJIUPYIOIKX B3aUMOOTHOILIEHNS CTOPOH. COOTBETCTBEHHO,
azipecar ogo6HOro TpeGoBaHUs He MOXKET CChlylaThes Ha [IpaBuiia
MAIO n71a onpaBaaHus orpaHUYeHus CBOMX 00513aTeNIbCTB 10 pac-
KPBITHIO NUHOPMALMK, BLITEKAIOIIUX U3 JOrOBOpPa UM HAINIPSIMYIO
13 3aKkoHa”’.

HeB03MOXXHOCTb MpOLECCYabHBIX BO3PAXKEHUI MTPOTUB Tpe-
6oBaHMii, 6a3UPYIOINXCI HA MATEPUATbHO-TPABOBBIX OCHO-
BaHMAX, MOXXHO MPOUWIJIIOCTPUPOBATh HA MPUMEPE PeEIleHUs

7 Kopexkc O6s3arenbcts LBeiinapum, ct. 541 (1).

% Commentaire Romand: Code des Obligations II (Tercier P, Amstutz M., eds, 2008). P. 84.

2 Zuberbiihler T. et al., IBA Rules of Evidence. Commentary on the IBA Rules on the Taking
of Evidence in International Arbitration (2012). P. 39 (sec. 62).
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OITHOTO M3 COCTAaBOB apOuTpaxa, IeiiCTBOBABIIEro B COOTBET-
ctBuu co llIBeiiapckum Permamentom MexayHapogHoro Apou-
tpaxa®. PaccmatpuBast TpeboBaHre OpoKepa K XemkeBoMy GOH/Y
(hedge fund) o npeoCTaBIE€HNY BBIMCOK 10 CYETY M PE3YJIbTATOB
yIpaBJIEHNs], OCHOBaHHOE Ha 3aK/IIOUEHHOM MEXy CTOPOHaMH CO-
IJ1alIeHnH, 3TOT COCTaB apOUTpaka yKasas, Cpeu MpoUero, uTo
«ITOCKOJIbKY IaHHOE TpeboBaHKe OCHOBAHO HA KOHTPAKTE, OJTHO-
MOUHMSIMU IO €70 PACCMOTPEHUIO B CUJTy CAMOr'0 KOHTPaKTa Hazie-
JIeH cocTaB apouTpaxa. ApOUTpak UMeET MPaBo U 00SI3aHHOCTh
paspeLInTb CIOp M0 CYIIeCTBY. ApryMEHTbl OTBETUMKA, KOTOPbIE
OCHOBBIBAIOTCS Ha MPOLlecCyasbHbIX COOOpakeHUsx U [IpaBunax
MAIO o nokasarenbcTBax (KOTOpbIe TaKKe MO CBOeH npupoje
SIBJISIIOTCS ITPOLIeCCYyasIbHbIMM), SIBJISIIOTCSI HeyMeCTHbIMU. VICTIbI
VMMEIOT IPaBO Ha OCHOBAaHMU KOHTpPaKTa Ha [0y4yeHue MHdpopMa-
111y, yKa3aHHoH B CornameHumn»?!.

Uro ke KacaeTcsl BO3MOXKHbIX BO3PAKEHUI IPOTUB TpeOOBaHMUA, 3a-
SIBJISIEMBIX Ha IIPOLECCYaJIbHbIX OCHOBAHMU X, UX IPUMEPHBII ITepe-
yeHb onpexensiercs B cT. 9 [IpaBun MAIO o nokasarenbctBax («[lo-
IyCTUMOCTb 1 OLIeHKa JJOKa3aTebCTB). Tak, B COOTBETCTBUM C 1aH-
Hoi1 HopMmoti [IpaBui1, coctaB apOuTparka 1o XofaTaiCTBY CTOPOHbI
WJIM 110 CBOEM MHUIIMATUBE UCKJIIOYAET M3 TOKa3aTeIbCTB WX IO/-
JNeXaluX MPeI0CTaBIeHNIO TOKYMEHTOB 000 IOKYMEHT, 3asiBJie-
HYE, yCTHBIE IOKa3aHM S UM IPOTOKOJI OCMOTpa 110 OHOMY U3 CJIe-
AYIOLIKUX OCHOBAHMIA:

(a) oTcyTCTBHE NOCTATOYHON OTHOCMMOCTH K paccMaTpUBaeMoMy
ey WU CYILeCTBEHHOCTH AJISl €TO pa3peLleHus;

3 Scherer M., The Limits of the IBA Rules on the Taking of Evidence in International
Arbitration: Document Production Based on Contractual or Statutory Rights, Int. AL.R,,
2010, Issue 5. PP. 195, 196-197.

3t Tam xe.
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(b) ropuMUeCcKUii 3aNpeT UK IPUBUTIETU B CUJTY TPABOBbIX MM 9TH-
4eCKHX HOPM, KOTOPbIE COCTaB apOUTpaska COUTET IPUMEHUMBIM;

(c) upeamepHas 0OpEMEHNUTEIBHOCTD [TPEN0CTaB/IEH s 3alpaliiBa-
€MOro [I0Ka3aTesbCTBa;

(d) npezcraBieHo OCTaTOYHO MHPOPMALIKH ISl TOTO, YTOOBI C pas-
YMHOI1 1071€il BEPOSITHOCTHU MPETOIOKUTD, YTO JOKYMEHT ObLI
yTpaqu ninmn YHI/I‘{TO)KeH;

(e) ocHOBaHMSI KOMMEPYECKO UM TeXHUYeCKOol KOHPUAeHalb-
HOCTH, KOTOpBIE COCTaB apOUTpaka CoUTeT MPEBATUPYIOLINMY;

(f) daxkTOpBl 0COOGOrO MOMUTUYECKOTO MU UHCTUTYIIMOHATBHOTO
3HaueHus (BK/Iovasl JOKa3aTeabCTBa, K1acCupuLUUpyeMble Kak
rocyfapCTBEHHas TalHa WM TallHa MeXyHapOAHOW OpraHu-
3al[1K), KOTOPbIE COCTAB apOUTpaska COYTET MPEBATUPYIONUMY;
WU

(g) coobpaskeHus MPOLIECCYaTbHON IKOHOMUH, TPOIMOPLUOHAIBHO-
CTH, CIPABEIJIMBOCTHU U PABEHCTBA CTOPOH, KOTOPbIMU COCTaB
apbuTpaska couTeT HeOOXOAMMbIM PYKOBOACTBOBATHCSL.

[TockonbKy niepedenp, mpeycMoTpeHHbIi B €T. 9 [IpaBun MAIO o fo-
Kas3aTesbCTBax, He IBJISeTCs MCUepIbIBAIIMM Y, CTOPOHA, K KOTO-
poit o6palleHo COOTBeTCTBYOIee TpebOBaHNe, MOXKET 3asiBIISITh
Y IpyTye NpoleccyaabHble BO3PaXXeHUs, HallpuMep, O HECOOTBET-
cTBrK TpeGOBaHKsl pOPManbHbIM YCIOBUSIM €ro pebsBICHHUS 1N
0 TOM, YTO HEKOTOPBIE 13 3asIBJIEHUIA, COlep>KalluXCsl B TpeOOBaHUU

32 Zuberbiihler T. et al., IBA Rules of Evidence. Commentary on the IBA Rules on the Taking
of Evidence in International Arbitration (2012).P. 171.
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(HampuMep, 0 TOCTYMHOCTH JI0Ka3aTeabCTB), HE COOTBETCTBYIOT
IEeCTBUTEIbHOCTH,

VI. ®opma 3asBneHus TpeboBaHMii
0 NpefoCTaBNeHUN JoKa3aTeNbCTB

[lpuHMMas BO BHMMaHUE OTCYTCTBUE €IMHOOOPA3HbIX KPUTEPUEB
JUIS OLIEHKU TpeOOBaHuit, 6a3MpYOIUXCS Ha MaTeprasbHO-TIPABO-
BBIX OCHOBAHUSIX, HEYAUBUTENBHO, YTO apOUTpaskHAs PAKTHUKA
He BbIpaboTasa Kakoi-1100 erMHOM GOPMbI [J1S UX IPEbABIECHHUS.
Harmpotus, ¢ yueToM CyIiiecTBOBaHUS eMHOOOPA3HbIX KPUTEPUEB
JUISI OLIEHKH TpebOoBaHmii, 6a3upyIOMIMXCs Ha POLECCYaIbHBIX OC-
HOBAHUAX, U BO3PAXKEHUI IPOTUB 9TUX TPeOOBAHUIA, YCTaHOBJIEH-
ubix [TpaBunamu MAIO o okazatenbcTBax, Ha PAKTUKE MOI00OHbIE
Tpe6GoBaHUA OOBIYHO TPECTABSIOTCS B GOpPMe TaK Ha3blBAEMOIA
«Tabnusl Pendepua» (Redfern Schedule)®.

Tabnuua Pendepra cocTouT 13 yeTbipex KOJIOHOK. [lepBast KOMOH-
Ka COZIep)KUT MepeveHb TpeOyeMbIx JOKYMeHTOB. Bropas npusoauTt
obocHoBaHMe TpeOOBaHMsI 3asIBIISIIOLIEN ero CTOPOHOI (BK/IIOUast
O6OCHOBaHl/Ie TOr'O, UYTO 3ampalllBaeMbl€ JOKYMEHTDI UJIN UX KaTe-
TOPUH SIBJISIIOTCS «OTHOCUMBIMMU K JIEJTY» U «CyI1eCTBEHHBIMH JI7Is €T0
paspereHus»). TpeThbst KOJIOHKA IPUBOAUT BO3PakKeHHUS TPOTHUB Tpe-
OOBaHMs1 O MPEAOCTABIEHUH JIOKYMEHTOB, BbIZIBUTAaeMbIe CTOPOHOM,
K KOTOpO#t 0OpalieHo faHHoe TpeboBaHue (HalpruMep, OTCYTCTBUE
JI0CTATOYHOIM OTHOCHMOCTH K pacCMaTpUBaeMOMY JieJly WIIHY CYILe-
CTBEHHOCTH AJIS1 €r0 pa3peLleHus, Halnuue IOpUMUecKOoro 3arnpeTa
VTV TIPUBUJIET U B CUJTY PABOBBIX MJIU 9TUYECKUX HOPM WJIH pyTHE

3 Tam xe.

3 Hanotiau B., Document Production in International Arbitration: A Tentative Definition of
“Best Practices”, ICC International Court of Arbitration Bulletin, Document Production in
International Arbitration — 2006 Special Supplement. P. 116; Zuberbiihler T. et al.,IBA Rules
of Evidence. Commentary on the IBA Rules on the Taking of Evidence in International
Arbitration (2012). P. 49 (sec. 102).
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BO3pakeHusl). HakoHerly, yeTBepTasi KOJIOHKA OCTaBJISIeTCSl He3aroJl-
HEHHOM [/l TOT0, YTOOBI COCTaB apOUTpaka MOT BHECTH Ty/ia CBOe
pelLieHe Mo 3asiBIeHHOMY TPeOGOBaHMIO.

VIl. 06beM packpbiTus AoKa3aTenbCTB

[IpakTHUeCcKUM CeICTBUEM CYLIEeCTBYIOMMX Pa3IMUMil MeX 1y IBY-
M$ KaTeropusiMu TpeboBaHU SIBIIIETCS PAa3/IMYHbI 00bEM PaCKphbI-
BaeMbIX [IOKa3aTeIbCTB, HA KOTOPBIN MOXKET PETEHI0BaTh 3asIBIs-
[olas ux CTopoHa. Ecim cTopoHa HamepeBaeTcst MOMYYUTDb JJOKa-
3aTeJsIbCTBa Ha pOLeccyanbHbIX OCHOBAHHUSX, cornacHo [IpaBunam
MAIO o mokasaTenbCcTBax, OHAa MOXET TpebOBaTh MpenoCcTaBIe-
HMSI MTH/IMBUIyaJIbHO-OTIpe IeIeHHBIX JIOKYMEHTOB U/ KOHKPETHOMN
Y3KOM KaTeropuu 3arpallriBaeMblIX JOKYMEHTOB, CyIlleCTBOBaHUE
KOTOPBIX MOXXHO 000CHOBAHHO mpe/nonararb®*, COOTBETCTBEHHO,
Ha MPAKTHKe COCTaB apOuTpaska 0ObIYHO YIOBIETBOPSIET TpeOOBa-
HUS$ O [TPe/I0CTaBIeHUM KOHKPETHBIX KaTeropuii JOKYMEHTOB B TOM
cryyae, eCJIM OHY TOYHO CPOPMYIMPOBAHBI C LIeIbIO IOy YeHHS J10-
KYMEHTOB, OTHOCSILIUXCS K iey .

Hanpotus, B 3aBUCHMOCTH OT XapaKTepa MaTepuasibHOro pasa CTo-
POHBI Ha IOJTyueHre HHGOpPMALIUH, IPeyCMOTPEHHOTO JOrOBOPOM
VI TIPUMEHMMBIM [IPABOM, 00'beM I0Ka3aTe bCTB, PACKPbIBAEMBIX
10 TpeOOBaHUIO CTOPOHBI, Ha3UPYIOIIEMYCSI HA 9TOM MPABE, MOXKET
BBIXOAMTB [AJIEKO 32 PAMKH MH/IVBHYaIbHBIX JOKYMEHTOB MM <KOH-
KPETHOH y3KO#1 KaTeropuu 3arpariBaeMblx T0OKyMEHTOB», O KOTO-
pbix uzet peub B [IpaBunax MAIO o nokasarenbcTBax®®. Tak, B o1
HOM apOUTpaxHOM pa3buparesnbCTBe, TpoBoaMOM B IlIBeiiiapyun

% Tam xe.

% TlpaBnna MAIO o fokasarenbcTBax, cT. 3 (3) (a).

7 Kaufmann-Kohler G., Bértsch P., Discovery in international arbitration: How much is too
much? SchiedsVZ (German Arb. J.), 2004. Vol. 1. P. 18.

% TlpaBuna MAIO o nokasarenbcTBax, cT. 3 (3) (a).
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B COOTBETCTBUU ¢ ApOuTtpakHbsiM Pernamerntom MTII o criopy
Ha CyMMY B HECKOJIbKO COTeH MUJITMOHOB fosutapoB CILA, ero cro-
pOHa 3asiBU/a O HAJIMYMM y HEe, KaK y y4aCTHHUKA COBMECTHOIO
NpeANpUsATHS, OCHOBAHHOTO Ha KOHTPAKTE NpaBa M3yuyaTb JOKY-
MEHTBI, HaXO[SIIUECS B PACIIOPSIKEHNUN JPYroro y4yaCTHUKA 9TOrO
npennpustrs®. PaccmarpurBaroliye crnop apOuTpsl, OCHOBBIBAsSICh
Ha ApOuTpaxHoM PeriameHTe 1 9TOM 3asIBJIEHUU CTOPOHbI, IPUHSIIN
NpeAnrcaHue o peJoCTaBJIeHNU JOKYMEHTOB. B pe3ybrare aTOro
MpeanucaHus], CTOPOHa, TpebyIolias MpeaocTaBIeH s JOKYMEHTOB,
NOy4ynsa BO3MOXXHOCTb U3YUUTD 18 ThICAY CTpaHUL] JOKYMEHTOB,
13 KOTOPbIX OHA MOTpeboBasia CKOMUPOBATh 5 THICAY JOKYMEHTOB
J17Is CBOETO UCIOIb30BaHusl. B ipyrom ap6utpakxHoM pasbuparesib-
CTBe B COOTBeTCTBMM C ApOuTpakubiM Permamentom MTII, cBsa3aH-
HOM C OTBETCTBEHHOCTBIO 32 HEIOCTH>KEHIE 3aBOJIOM II0Ka3aTesieil
IIPOM3BOJCTBA, IPEAYCMOTPEHHBIX B KOHTPAKTE, COrJIacue CTOPOH
Ha IIPe/IOCTaBJIeHNE JOKYMEHTOB, COOTBETCTBYIOLMX KaTETOPUSIM,
yKa3aHHBIM B TpeOOBaHNU (U, CTT1 HEOOXOMMO, TTOIEKAIIUX MTO/I-
TBEP>KJIEHUIO NIPEeJIMCAHNUSIMU Cy/a), IPUBEJIO K IPe0CTaBIeHUIO
Ka>kJJ0if CTOPOHOM MOTHOM KOMHATBI IOKYMeHTOB™.

Bonee Toro, B 3aBUCUMOCTHU OT XxapaKTepa B3aMMOOTHOILIEHU N
CTOPOH, CTOPOHA, 3asBJsgoIIas TpeOOBaHNE O PACKPHITUN I0Ka-
3aTesIbCTB Ha MaTepUabHO-IIPaBOBbIX OCHOBAHUSIX, MOXET Tpe-
6oBaTh MPENOCTABJIEHNUSI HE TOJBKO CYIIECTBYIOLINX TOKYMEH-
TOB, HO U HHGOPMALIMK, KOTOpPAsi HA MOMEHT 3asiBJIeHNs TpeOOoBa-
HUS He IIpeficTaBlieHa B popMe OTAesIbHOro JoKyMeHTa. Hanuune
Y CTOPOHBI TOZ0OHO BO3MOXXHOCTH MOYXHO IIPOUJITIOCTPUPOBATD
Ha pUMepe pelieHus apouTpaxa, MpOBOAMMOrO B COOTBETCTBUN
c npasunamu Toprosoii [Tanate Liropuxa u ctaBluero BnocjaeCcTBUN

% Craig W.,, Park W., Paulsson J., International Chamber of Commerce Arbitration (3 ed.,
2000). P. 450.
40 Tam xe.
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npenmMeToM paccMoTpeHnust Bepxosnoro Cyna IlBeiinapun®!. Pac-
CMaTpuBas CIIOp, BBITEKAIOLIMI U3 ar€HTCKOro JOroBOpa, eau-
HOJIMYHBII apOUTP BbIHEC YACTUYHOE PEIIeHUe U MPEeIINICa OT-
BETUHMKY MPEJOCTABUTb EMY U UCTIY MOAPOOHBIN IepedeHb, Ha-
nexarnum o6pa3oM MOAMUCAHHBINA OTBETYMKOM, MOKA3bIBAIOIINI
BC€ NMPOAAXU WU 3KOHOMUYECKHU 5KBHUBaJIEHTHbIE CAEJKHU (Takue
KaK JIOrOBOPbI JIN3UHTA), 3aK/IF0YEHHbIE OTBETUMKOM WU 000N
13 ero I0UepHUX KOMITaHUH 1/1u M1000¥1 KOMITAHUEH, HaXOO et -
cs1 B COOCTBEHHOCTH MK KOHTpoupyemoii Y. Group, Ha TeppuTo-
puu Caynosckoit ApaBuu, O6bearHeHHbIX ApaOCKIX IMUPATOB,
OmaHa, Karapa, baxpeiina u Kyseiita B nepuop c 1 suBaps 2002 r.
o 13 nexabps 2004 r., u Ha Tepputopuu Mpana c 1 suBaps 2002 1.
no 6 anpens 2006 r., B oTHOWEHNH: (i) TPOJYKTOB, IPOU3BEACHHbBIX
OTBETYMKOM, Wi (ii) B TOii Mepe, B KOTOPO# OHU ObIIM BBIYIL{EHBI
APYTUM IIPOM3BOAUTENIEM, IPOAYKTOB MAEHTUYHBIX NI CXOJHBIX
10 CBOeM PyHKUMHU U [M3alHY C TPOAYKTAaMHU, paHee IPOU3BOM-
MBIMU OTBETUHUKOM ™2,

VIIl. BpeMs 3aaBneHua u paccMoTpeHus
TpeboBaHuit 0 NpefoCTaBNEHNN
A0Ka3aTeNbCTB

Hannuue y CTOpOHBI CAMOCTOSITEJIBHOTO IIpaBa Ha [10JTyYeHUe UH-
dbopmanuy, npefocTaBaseMoro et J0roBoOpoM Uind NPpUMEHUMBIM
MPaBOM, MO3BOJISIET €l 0OPATUTBCS K JPYroil CTOPOHE C COOTBET-
CTBYIOIIMM TpeGoBaHKEM ellle 10 Hayasa apOuTpaXKHOro pa3ou-
paTenbCTBa 0 CyLIeCTBY OCHOBHOrO criopa. bonee toro, B ciyuae
OTKa3a CBOErO ONIOHEHTAa NPeA0CTaBUTDb 3alpaliuBaeMyto UHPOp-
Maluio J0OPOBOIBHO, HY>KAAOIIASCS B HEM CTOPOHA MOYXKET WHU-
LIMMPOBATB 110 JAHHOMY BOIIPOCY CAMOCTOSITE/IBHOE apOUTpaXkHOe

‘" Pemenne No.4A_2/2007 Bepxosnoro Cyna llIseitnapuu no aeny X. GmbH (Germany) v. A
(Iran/Switzerland), ot 28.03.2007, Bulletin ASA, 2007. Vol. 25. No. 3. PP. 610-617.
2 Tam xe.
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pasbuparenbcTBo. TeM He MeHee, C TOUKHU 3PEHN ST 9KOHOMUY BpEME-
HU U CPEJICTB, OKa3aBILeNCs B TOJOOHOM CUTYaLIMK CTOPOHE MOXKET
OBITD IIPENOYTUTENIBHEE TOCTAPATHCS MTOTYUUTh HaHHYIO MHPOP-
MAaLHIO [IPY ITOMOIIM MaTepUarbHO-IPAaBOBOro TpebOoBaHMsI O pac-
KPBITUU [JOKa3aTesIbCTB, IPEIbABIISIEMOr0 B paMKaX OCHOBHOTO
ap6uTpakHoro pasbuparenbcTBa. IMEHHO OITOMY, XOTsI C TEOpe-
TUUYECKOI TOUKHU 3pEHMs], MPOLeCCyabHble TPEOOBAHUS O MPEIOo-
CTaBJIEHUH JOKA3aTEeIbCTB MOTYT ObITh 3as1BJIEHBI UCKITFOUYUTEITHHO
B paMKax apOuTpa)kKHOT0 pa3drparenbCTBa 10 CYIECTBY OCHOBHO-
ro Cropa, C MPaKTUUYECKOM TOUKHU 3PEHNU ST Pa3HULIA MEXY BpeMe-
HeM 3agBJieHNs 000MX KaTeropuii TpeGoBaHHUii SIBIISETCS He CTOJb
3HAYMTEJIbHOM.

Uro e KacaeTcst KOHKPETHOrO MOMEHTa 3asiBJIeHUs TpeboBaHMi
0 NpeIoCTaB/IEHNH JI0KAa3aTeNbCTB B pAMKax Hayatoro pasbupa-
TeNbCTBA, CTOPOHBI MOTY T ITPEIBSIBUTD MTON0OHBIE TPEOOBAHMS IPYT
K YTy B 000 MOMEHT pacCMOTpeHuUs fesia u 6e3 obpaiieHus
K coctaBy ap6utpaxa®’. TeM He MeHee, eC/Tu [TPOLEeCcCyasbHbIii OI-
MOHEHT OTKAa3bIBAETCS JOOPOBOIBHO UCIONHUTD TPEIbABIEHHOE
K HeMy TpeOoBaHue, cCocTaB apbuTpaka Oyner paccMaTpuBarh 00-
paliieHre O MPUHYANTETbHOM PACKPBITHUH 0KA3aTeIbCTB, KaK Ipa-
BUJIO, HE paHee TPeCTaBIeHNsI CTOPOHAMY MCKOBOTO 3asIBJIEHHS
(Statement of Claims) 1 0T3bIBa Ha UCKOBOE 3asiBlIeHUe (Statement
of Defense), cooTBeTCTBEHHO*. BMecTe ¢ TeM npakTUKe U3BeCT-
HBI U IPYTHe CITy4au, KOr[a coCTaB apOuTpaka ycTaHaBIMBaJ 11o-
3TarHO€e PacCKpPbITHE OKA3aTEeIbCTB, MO3BOJISIONIEE OTBETYUKY

4 Hanotiau B., Document Production in International Arbitration: A Tentative Definition of
“Best Practices”, ICC International Court of Arbitration Bulletin, Document Production
in International Arbitration — 2006 Special Supplement. P. 118.

#  Born G.B., International Commercial Arbitration, vol. I (2009), p. 1900; Hanotiau B.,
Document Production in International Arbitration: A Tentative Definition of “Best
Practices”, ICC International Court of Arbitration Bulletin, Document Production in
International Arbitration — 2006 Special Supplement. P. 115.
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nmoTpebOBaTh OT UCTIIA MPEOCTABIEHUS ONpEee/IEHHbIX I0Ka3a-
TEJbCTB HeIOCPeICTBEHHO MOCJIe MO/1aul UM UCKOBOTO 3asiBJIEHUS .

IX. MMpoueccyanbHble hopMbl BbIHECEHUSA
COCTABOM apbuTpaxka peLueHus
no 3asAB/IeHHbIM Tpe6oBaHMAM

AHanu3 apOuTpaXkHOI PAKTHUKH MTOKA3bIBAET, UTO, BHE 3aBUCHMO-
CTH OT OCHOBAHUS 3a5IBJISIEMOT0 TpeOOBaHMSI O PACKPBITHH 0Ka3a-
TENbCTB, 10 Pe3y/bTaTaM €ro paCCMOTPEHMUS], B IPUHILUIIE, MOXET
OBITh BbIHECEHO KaK ITPOMeXyTouHoe pelieHue (partial award)*, Tak
U rpoleccyasnbHoe noctaHoBieHue (procedural order)*. Tak, paccma-
TpuBas TpeboBaHus, 6a3UPYIOLIMECs HA MaTepHaIbHO-IPaBOBbIX
OCHOBaHMsIX, COCTaB apOUTparka MOXKET OCUUTATh O0JIee mpesro-
YTUTEJIbHBIM BbIHECEHUE 10 JAHHOMY BONPOCY UMEHHO IIPOMEXY-
TOYHOTO PELIeHNSs, TOCKOJIbKY 3asiBlIeHHOEe TpeOOBaHKeE, 10 CBOEMY
CYILECTBY, He sIBJIsIeTCS TpoLeccyanbHbIM*, [[oCTOMHCTBOM TaKOro
NIOZIXO/1a SIBJISIETCS TaKXKe BO3MOXXHOCTD IPUHYAUTEIbHOI'O UCIION-
HEHWs IPUHATOrO pelienus B cooTBeTcTBIM ¢ Hbto-Mopkckoit Kon-
BeHLMEN 0 IpU3HAHUM U TPUHYAUTETbHOM UCIIOJTHEHUY MHOCTPaH-
HbIX apOUTpaXkHbIX perieHuii 1958 roma®.

[TprMepoM noJ0OHOTO MOAX0/A SIBJISIETCS PELIEHHE IO CIIOPY MEXAY
komnanueii u3 CILIA 1 HeCcKObKMMU I0pUANYECKUMU U PU3NIECKUMU

% O’Malley N.D., Rules of Evidence in International Arbitration: An Annotated Guide (2012).
P.33.

4 Scherer M., The Limits of the IBA Rules on the Taking of Evidence in International
Arbitration: Document Production Based on Contractual or Statutory Rights, Int. A.L.R.,
2010, Issue 5. PP. 195, 197.

47 O’Malley N.D., Rules of Evidence in International Arbitration: An Annotated Guide (2012).
P. 100.

% Tam xe.

¥ Lew J.D.M., Mistelis L.A., Kréll S. M., Comparative International Commercial Arbitration
(2003). P. 569; Webster T.H., Obtaining Documents from Adverse Parties in International
Arbitration, Arb. Int., 2001. Vol. 17. No. 1. PP. 41, 56.
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nunamu 13 MeKCHKH, BbITEKAIOIIEMY U3 COITIalleHu s aKIIMOHEPOB,
BbIiHeCeHHOe B 1998 1. cocTaBoM apOUTpaka, [eiC TBYIOLINM B COOT-
BeTcTBUU ¢ ApOuTpaskHbiM Pernamentom MTII*. PaccmoTpes Tpe-
OoBaHMe UCTIA O PACKPBITUH JI0KA3aTeIbCTB, COCTaB apOuTpaxa
MOCTAHOBUIT 00513aTh OTBETUYMKA U JIULI, 3asBJISIOLINX BCTPEUYHbIE
Tpe6oBaHusl, IPEJOCTaBUTS: (i) KOMUU BCEX JOKYMEHTOB, OJAHHbIX
B XOJle OObIYHOM [IeSITEIbHOCTH B TOCYAapCTBEHHbIE OPraHbl OTBET-
YHKOM, JIUIIaMHU, 3asIBJISIOLINMU BCTPEYHbIE TPeOOBAHUS, U UX J0-
YepHUMU KOMITAHUSIMHU, @ TAKXKe JIF0OOTro MyOIMYHO pacipoCTpaHsI-
€MOTr0 MaTepuasa, OTHOCSILEr0Cs K 9TUM nuuam; (ii) exxeMecssyHble
ornepalnvoHHbIe M PUHAHCOBbIE OTUETHI OTBETUYMKA, UL, 3as1BJIs-
IOLUX BCTPEUYHbIE Tpe6OBaHI/IH, Y WX JI0OYepHUX KOMIaHU; U (iii)
He rosHee, yeM 3a 20 Helt 10 3aKPbITHS 000K IpeinosaraeMoi
MOKYIIKH, IPOJasku, 00MeHa, pepuHAHCHPOBAHUSI WU JIFOOOI Ipy-
TO¥ CLOEJIKY, BBIXOAALIEN 32 pAMKU 0OBIYHOI eI TEIbHOCTH, OTYET:
(1) packpbIBaOLMiT YCTIOBUS CAEKMY; (2) m00Oble MPOIIUTbIEe UK Ha-
CTOsII[1e B3aMMOOTHOILIEHUS MEXXY TFOOBIMU 13 CTOPOH IPETO-
j:araemoii ciesiky; (3) eTanbHbli OTYET O JTI0OOM MPEeANoIaraeMoM
MCII0/Ib30BaHUU CPEJICTB; U (4) KONNUU BCEX JOKYMEHTOB, IOKa3bIBa-
IOLIMX OCHOBY JIFOOOI OLIEHKHU, UCTIOIb3yEMOI B crieike’.

C pyroii CTOpOHBI, COCTaB apOUTpaka MOXKET TPUHATH CBOE pe-
1eHre B popmMe IpoliecCcyasbHOTrO OCTAaHOBIIEHUS, IOCUNUTAB, YTO
TaKOe MOCTAHOBJIEHUE CO3/IACT MEHbIIIE TOMEX [Tl apOUTPaXKHOTO
pasbuparenbcTBa®. Kpome Toro, coctas apoutpaxa MoKeT IoCUHu-
TaThb, UTO Ha IaHHOM CTaJNM poLiecca OH MOKa ellle He B COCTOSTHUU
ornpenenuTb 00beM MaTepuabHbIX TPAB CTOPOHBI HA MOTyYeHHe

50 ICC case No. 8879, Interim Award (1998), ICC International Court of Arbitration Bulletin,
2000. Vol. 11. No. 1, PP. 84-91.

St Tam xe.

2. O’Malley N.D., Rules of Evidence in International Arbitration: An Annotated Guide (2012).
P. 100.
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MHPOpMaLMK OT MPOTUBOMOJIOXHON CTOPOHBI*. IMEHHO 3TO Mpo-
M30LLIO P pacCMOTPEHUHU CIIOPa, BhITEKAIOLIero U3 10roBopa
00 OKa3aHWU KOHCYJIbTALIMOHHBIX YCIIYT, COCTaBOM apbutpaxa ad
hoc, neficTBYOIIMM B COOTBETCTBUU C apOUTPasKHBIM PEriaMeHTOM
IOHCUTPAJT*.

O6e cTOpOHBI JAHHOTO criopa TpeboBasu APYT OT APYTra BHILIATHI
BO3Harpa/ieHusl 3a KOHTPaKTbl, KOTOPbIE, KaK YTBEP>K1a7I0Ch, IpY-
rasi CTOpOHa 3aKJ/II04un/ia C TPeTbMMHU JuIlaMu. B kauecTBe Bonpoca
MpeBapUTEIBHOTO XapakTepa, 00e CTOPOHBI TOTpeOOBaH MPeIo-
CTaBJIEHUS OKYMEHTOB, OTHOCSILIUXCS K 9TUM IpeJroaaraeMbiM
KOHTPAKTaM U MOJTyYeHHBIM [0 HUM IU1aTexam. JloroBop 06 okasa-
HUM KOHCYJIbTAllMOHHbBIX YCJIYT JeHCTBUTEIbHO NpelycMaTpuBall
npaBa CTOPOH Ha nosiyuyeHue MHGOpMaLuu OT IPOTUBOMOJIOXHOM
CTOPOHBI O KOHTPAKTaX, 3aK/II0YEHHBIX C TPeTbUMH nuiamu. [Ipn
3TOM HEKOTOPbIE CTOPOHBI CIIOPA, OT KOTOPBIX TPEOOBANIOCH MPEIO-
cTaBJieHVe IOKYMEHTOB, OCIIapUBaai KOMIETEHLIMIO apOUTpaxa,
CChIIAsICh Ha TO, YTO OHU He MOATMCAIN apOUTPAsKHOE CoraleHne™.

PaccMoTpeB 3asiBneHHble TpeOOBaHKS O NPENOCTABIEHUH JIOKY-
MEHTOB, COCTaB apOUTparka MPHUILIEN K BBIBOAY O HEBO3MOXXHOCTH
Ha JIaHHOU CTaanu pa3bupaTesbCTBa IPUHATD PELIeHHE 10 BOIPO-
caM, OTHOCSIILIMMCS K CYLIEeCTBY CIIOPa, B YaCTHOCTH, SIBJISUIACH JIN
€ro CTOPOHBI CBSI3aHHBIMU YCJIOBUSIMU OIpeAIeJIEHHOTO I0r0BOpa,
WJT OXBATBIBAJIVCh JIU €T0 IEMCTBUEM KaKUe-TMOO0 IPyTre KOHTPaK-
tbl. CocTaB apOuUTparka MOT' OLEHUTB JIMILIb TIPOLIECCyasbHbIe Mpa-
Ba CTOPOH Ha I0J1y4YeHue J0KYMEHTOB, KOTOPbIe MOTJIM HAXOAUTbCS
B ¢aiiax CTOPOH, a TaK>Ke BOIPOC O TOM, SIBJISUIACD JIY 3anpalinBa-
eMble IOKYMEHTbI prima facie OTHOCMMBIMU K Pa3pelleHUIo CIopa,

53 Scherer M., The Limits of the IBA Rules on the Taking of Evidence in International
Arbitration: Document Production Based on Contractual or Statutory Rights. PP. 198-200.

* Tam xe.

% Tamxe.
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He TIPeBOCXUIIAasl IPU 3TOM CBOEro OKOHUYATEJIbHOTO PellleHus.
CoOTBETCTBEHHO, COCTaB apOUTpa)xa ya0BIeTBOPUI TPeOOBaHUS
0 IpeoCTaBIeHUH TOKYMEHTOB, 0a3upysi CBOE pellleHre Ha Mpo-
LleccyasibHbIX OCHOBAHHUSX>®.

PaccmarpuBast Tpe6oBaHMs O PACKPBITUN [OKA3aTeNbCTB, 6a3u-
pyIolMecs: Ha MPOLECCyaTbHbIX OCHOBAHUSIX, COCTAB apOuTpaxa
00BIYHO BBIHOCUT CBOE pellieHre B GOopMe MpOoLeCcCyanbHOro Imo-
craHoByeHus”. Cpeir BOSMOXKHbBIX TIPUMEPOB MOJOOHOr0 MOAX0/1a
MOYXHO Ha3BaTb [IPOLely PHOE TIOCTAHOBJIEHNE, BBIHECEHHOE COCTa-
BaMu apOUTpaka, IeiCTBYONMMY 10 ApOUTpaXkHOMY PernmameHTy
MTTII, no criopy mMexxay komnanusmu u3 Mekcuku u CILIA, no crio-
Py MeXy NaTCKOM U LIBEMapCKON KOMIIaHUAMU, C OAHOW CTOPO-
HbI, ¥ JaTCKOW KOMIIaHUEH U IrpaklaHUHOM, C IPYToii CTOPOHBI™,
a Takxe 0 CIopy Mexx 1y ppaHLly3CKUM rpakIaHMHOM U CUHTaIyp-
ckoii koMnaHuei®. B To jxe BpeMsi 13 TpaKTUKK MOXKHO TOYEPIHYTh
Y [IPOTUBOIIOJIOXKHbIE TIPUMEPBI, KOT/]a COCTaB apOUTpaka BBIHOCHIT
CBOe pellieHe 10 TpeOOBaHUAM O TPe0CTaBIEHUH JOKA3aTeNbCTB,
0a3MpyOIMMCS Ha TPOLIECCYaIbHBIX OCHOBaHUSIX, B GOpMeE pome-
YKYTOUHOTO perieHus®.,

% Tam xe.

7 Zuberbiihler T. et al., IBA Rules of Evidence. Commentary on the IBA Rules on the Taking
of Evidence in International Arbitration (2012). P. 66 (sec. 183).

3 JCC Case 12296, Procedural Order of 21.06.2004, Decisions on ICC Arbitration Procedure:
A Selection of Procedural Orders issued by Arbitral Tribunal acting under the ICC Rules
of Arbitration (2003-2004), ICC International Court of Arbitration Bulletin, 2010 Special
Supplement. PP. 45-47.

% ICC Case 13046, Procedural Order of 19.05.2004, Decisions on ICC Arbitration Procedure:
A Selection of Procedural Orders issued by Arbitral Tribunal acting under the ICC Rules
of Arbitration (2003-2004). PP. 89-94.

0 ICC Case 13225, Procedural Order of 8.10.2004, Decisions on ICC Arbitration Procedure:
A Selection of Procedural Orders issued by Arbitral Tribunal acting under the ICC Rules
of Arbitration (2003-2004). PP. 97-99.

' Scherer M., The Limits of the IBA Rules on the Taking of Evidence in International
Arbitration: Document Production Based on Contractual or Statutory Rights, Int. AL.R,,
2010, Issue 5. PP. 195, 197 (uuTHpys MyHKT 7 pellieHns cocTaBa apOuTpaxa, AefiCTBYIO-
1iero B cootBetcTBrM co LlBetinapckum PernamenToM MeskiyHapopHOro Apourpaska);
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X. [poueccyanbHble 1 MaTepuanbHO-NpaBoBbIe
OCHOBAHMSA: B3aMMOUCK/IIOYAEMOCTb UK
B3aMMO/10MOJIHAEMOCTb?

CpaBHUTEbHBII aHaIM3 TpeOOBaHMII O PACKPBITHH 10Ka3aTeJbCTB,
0asKpyIOLINXCsl HA MaTeprUaIbHO-TIPABOBbIX 1 IIPOLIECCYaIbHBIX OC-
HOBaHMsIX, T03BOJISIET CEJIaTh BHIBOJ O TOM, UTO 3TH JIBE KATEro-
puu TpebOBaHMil He SIBISIOTCS B3aMMOKCK/TIOYAIOIIMMU, @ MOTYT
paccMaTpuBaThCs Kak JOMOMHSIONIME APYT Apyra. B To e Bpems
HajM4Me BO3MOXXHOCTH OZIHOBPEMEHHOTO 3asiBJIEHUsT 000HX Tpe-
OoBaHMi1 B paMKax OIHOTO apOUTpaXKHOro pa3buparesbCTBa, Je-
naeT HeOOXOAUMBIM ITyOOK Ui aHAN3 TPEJOCTABISIEMbIX MU BO3-
MOYXHOCTEH U UX COOTHECEHHE C OKU/IAEMbIM PE3y/IbTaTOM OT UX
MCII0JIb30BAHUSI.

B kauecTBe nepBoro atana nogo6HOro aHanM3a 3auHTEPECOBaHHOI
CTOPOHE MMEET CMBICJI IPOU3BECTU KPUTUUYECKYIO OLIEHKY J10Ka3a-
TeJIbCTBEHHOM 6a3bl, ke UMeIoLIelics y Hee B Hanmnunu. TakyIo OLeH-
KY 1{e71eco06pa3Ho IPOM3BOUTH C TOYKU 3PEHNUS TeX GaKTHUECKUX
06CTOSITENBCTB, KOTOPBIE AaHHO CTOPOHE HE0OXOIMMO 060CHOBATh
JU7IS1 YIOBIETBOPEHMsI CBOMX WJIH /IS 3ALIUTHI OT YyXKUX TpeboBa-
H1ii. COOTBETCTBEHHO, PE3Y/IbTAaTOM [IEPBOTrO Tala aHaau3a MOXeT
CTaTb COCTABJIEHME TIEPEYHS HEIOCTAIOIINX JOKa3aTeIbCTB, HAllpU-
Mep, B BU/ie TaOTHUIIbL.

VunTbiBas, uTo TpeGoBaHus, 6a3UPYIOUIKECS HA MaTepPUaIbHO-TIPa-
BOBBIX OCHOBAHUSX, CIIOCOOHDI, B TIPUHIIUIIE, 00ECTIEUNTh OObIIIIA
06beM packpbITUs nHGOpPMAIKK, YeM TpeOGoBaHus, Oa3UPYIOLIECs

Cratbs 26 (2) llIBeitnapckoro Pernmamenta Mex ayHapoznHoro ApGurtpasa 2012 r. («[LBeii-
napckuit PernmamenT») («O6ecrednTenbHble MEPBI MOTYT IPUHUMATBCS B GOpMe TIpo-
MEe>XYTOUHOTO pelIeHHs1»), C TEKCTOM Ha PYCCKOM sI3bIKe MOXKHO 03HAKOMUTbCS 3[1€Ch:
https://www.swissarbitration.org/sa/download/SRIA_russian_2012.pdf (mocneznnee no-
cemeHue — 26 pespans 2014 r.).
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Ha MPOLIECCYabHbIX OCHOBAHUAX, B XOIe BTOPOTO 9Tara aHajinu3a 3a-
MUHTEPECOBAHHON CTOPOHE 1[eJ1IeCO00PA3HO BBISICHUTD, UMEETCS JIK
y Hee MpaBo Ha MoJydYeHrne UHGpOPMALIMKU B CUITY JOTOBOPA CTOPOH
WJIM HEMOCPEICTBEHHO HA OCHOBAaHWM pUMeHUMOro npasa. Ocoboe
3HAYEHUe [JaHHbII ITall aHaaM3a NpruodpeTaeT B CUTYaLUK, KOTTIa
cTopoHa Oyayiiero apOUTpaXxHOro pazbuparenbCTBa HEOXKUIAHHO
11 ce0sl CTaNKUBAeTCA C HapyLIEH!EM CBOUX MaTepUasibHbIX TIPaB,
HO ITOKa ellje He 06J1a/jaeT JOCTaTOYHbIM 3HaHUEM PAKTUUECKUX 00-
CTOATENbCTB [IEJIa, TOCKOMIbKY IaHHOE HAPYIIIEHKE UMEJIO MECTO «y Hee
3a CiuHOM». OIHUM 13 BO3MOXHBIX IPUMEPOB MOA0OHON CUTYaIUK
ABJISIIOTCS IPSAMBbIE TPOJIAXK Y IPUHIIMATIANIOM 110 9KCKJTFO3UBHOMY areHT-
CKOMY JIOTOBOPY TOBApOB IOKYIIATeIAM, HAXOASLINXCI HA TEPPUTO-
PV, B OTHOLIEHUH KOTOPOU areHT 06/1a1aeT mpaBoM 3KCKJIIO3UBHO-
cti. COOTBETCTBEHHO, Pe3y/IbTaTOM BTOPOTO JTara aHaIi3a MOXET
CTaTh OIpe/ie/ieHre HaIMIUs UK OTCYTCTBYSI Y 3aMHTEPECOBAHHOM
CTOPOHBI MaTePUaJIbHOTO MPaBa Ha Moy YeHre HHPOPMAIMHU OT CBO-
€ro OIIMOHEHTA.

Ecnu cTopoHa npuiiuia K BBIBOAY O HaIMYMH Y Hee MaTepPUabHOTO
TpaBa Ha rojyueHre nHGOPMALKH, B XO/ie TPETHEro ITala aHaI13a
eil Lesecoo6pasHo PacCMOTPETb, CIIEYET /U 3asIB/ISATb COOTBET-
cTByoLee TpeGOoBaHKe CAaMOCTOSITEIPHO UM OAHOBPEMEHHO C Tpe-
OoBaHMEM O PACKPBITUH I0KA3aTEeIbCTB, 0A3UPYIOLIMMCSI Ha ITPO-
LieccyanbHbIX OCHOBaHUSX. XOTS pelieHre 00 00beJMHEHNN UITU
pasznesneHuy TpeOOBaHMI BO MHOTOM 3aBUCHUT OT KOHKPETHBIX 00-
CTOSITEJIbCTB [IeJ1a, C TOUKHU 3PEHMsI CKOPOCTH PACCMOTPEHUS CIIO-
pa ¥ mpoleccyanbHON 3KOHOMHUHY UX OJHOBPEMEHHOE 3asiBJIeHHe
B paMKax BO3HHUKIIIETO CIIOPA PE/ICTABISIETCS TPENTOUTUTEbHBIM.
B 10 ke Bpems B tuTeparype ObUI0 BBICKa3aHO MHEHHE O LIEJIECO-
00pa3HOCTH CAaMOCTOSITEIBHOTO 3asiBlieHus1 TpeboBaHuii, 6a3u-
PYIOLIMXCS HA MaTepHrasbHO-IIPABOBbIX OCHOBAHMUSIX, YTO JOIDKHO
TMI03BOJIUTB COCTAaBY apOUTpaka MPUHSATH [0 JAHHOMY BOIIPOCY pe-
LIEHKe Cpas3y e M0CJie yCTaHOBJIEHN s COOCTBEHHO KOMIIETEHIINH
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B OTHOLIEHMH BO3HUKIIIero cropa®. BmecTte ¢ TeM B ciiydae npefib-
SIBIEHUS TAKOTO TPeOOBAHUS BCEr/ia CYIECTBYET BEPOSITHOCTD,
4TO COCTaB apOUTpaka MOCYMTAET HEOOXOAMMBIM MPEIOCTABUTD
IPOTUBOIIOJIOXXHOIM CTOPOHE BO3MOXXHOCTB ITOTTHOCTBIO U3JI0KHUTh
CBOU MaTepuasibHO-TIpaBOBble BO3Pa>keHU S, BKJII0Yas UCIOJIb30Ba-
HHe CBUJIeTeIbCKMX MOKa3aHui. IMeHHO moaToMy, paccMaTpuBast
BOIIPOC O [1e71eCO00PA3HOCTH UCTIOIb30BAHMS TAKOTO MTOAX0Ia, CTO-
pOHe BMeCTe C TeM ClieiyeT u30eraTb U3MUIIHUX OXKUIaHU B T1J1a-
He BO3MOXXHOCTH OBICTPOTO JOCTUXKEHU ST 0)KUIAEMOTO pe3yibTaTa.

HakoHel, B xozie 4eTBEpPTOro 3Tarna aHaau3a 3auHTEPeCOBAaHHOM
CTOpPOHE 11eJ1IeCO00PA3HO ONpeNeuTh KOHKPETHOE BPeMsI MTPeb-
aBJIeHUs TpeOOBaHMil B paMKax apOUTPaXkHOro pa3duparesbCTBa.
XoTs1 BBIOOp BpeMeHU [1J1s1 3asiBJIeHN sl TPeOOBaHUiT 3aBUCKUT OT KOH-
KPETHBIX 0OCTOSATENBCTB JIeJ1a, C TOYKHU 3PEHMST CKOPOCTH PacCMO-
TpeHus nena, Tpe6OBaHKs O PACKPBITUH JOKA3aTebCTB, 10 00IIeMY
npaBuIy, lieJieco0O0pasHo 3asBIATh Ha CAMOI paHHel CTaJnu pas-
OupaTesbCTBa, HATPUMEP, BMECTE C MO/iaueil KICKOBOTO 3asIBJIEHUS
(Statement of Claims)® unu nake paHblile — BMeCTe C 1ojiauei 3asB-
nenus 06 apbutpaxe (Notice of Arbitration)®*. Bonee Toro, TpeboBa-
HUe O MpeoCTaBIeHUH I0Ka3aTebCTB, 6a3upyoleecs Ha Mare-
pHUaibHO-IIPAaBOBBIX OCHOBAHUAX, LIEECO00PA3HO MPeIbIBUTD Ha-
IpAMYIO K OyyIeMy IPoLiecCyasibHOMY OIMOHEHTY ellle 10 Havasa
apbuTpaskHoro pasbuparenbctsa. B aToM ciydyae BO3MOXXHOE CO-
ryacue agpecara TpeGoBaHus MPEAOCTABUTh 3aMpALIMBAEMYIO UH-
bopManuio He TOIBKO MO3BOJISIET CAKOHOMUTH BPeM B xo1e Oyay-
1ero pa3bupaTenbCTBa, HO MOKET TaKyKe IPe0CTaBUTh CTOPOHAM

62 Webster T.H., Obtaining Documents from Adverse Parties in International Arbitration,
Arb. Int., 2001. Vol. 17. No. 1. PP. 41, 56.

8 Derains Y., Towards Greater Efficiency in Document Production before Arbitral Tribunals —
A Continental Viewpoint, ICC International Court of Arbitration Bulletin, Document
Production in International Arbitration — 2006 Special Supplement. PP. 83, 88. Cm., Ha-
npumep, llIBeitnapckuii Pernamenr, cr. 18.

4 Cwm., HartpuMep, ApbuTtpaxHbiii Pernament MTI, cr. 4; [lIBefinapckuii Pernament, cr. 3.
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JIOTIOJTHUATEITBH Y0 BO3MOYXHOCTb OOCYAUTD CBOM PAa3HOTIACKS U [0~
cTapaTbCsl «0MO0BHO» YPEryIMpoBaTh BO3HUKIINI criop. Eciu xe
azipecaT TpeGOBAHUS OTKAXETCS TPEJOCTABUTD 3aMpaliiBaeMyio
MH(OpMaLMIO, 3aMHTEPeCOBaHHasl CTOPOHA CMOXET UCIIOIb30BaTh
3TOT OTKa3 B XOfie MOCJIeYIONero apoUTpaXKHOro pa3dupareib-
CTBa B Ka4eCTBe MOATBEPXKACHNS HEBO3MOXKHOCTH MOy YEHUS 9TUX
TI0Ka3aTesbCTB.

Xl. 3aknioueHue

TpeboBaHMs 0 paCKPBITUY I0KA3aTEIbCTB, OCHOBBIBAIOLIMXCS HA Ma-
TepI/IaHbHO-HpaBOBbIX )41 npoueccyaanblx OCHOBAHU4IX, MOI‘YT aB-
JIATHCS MOIHBIM MHCTPYMEHTOM JOCTYDKEHHU ST CTOPOHOI apOUTpax-
HOTO pa3duparesbCcTBa 671aroNpPHUSTHOrO MCXO/iA Ciopa. BMecTe ¢ Tem
NPEeANOoCbUIKOM 3 PEKTUBHOTO UCI0Ib30BaHNS ITOrO UHCTPYMEHTA
SIBJISIETCS YETKOE MOHMMaHUe BO3MOXXHOCTE, TPeOCTaBIsIeMbIX
06enMu KaTeropusiMu TpeOOBaHNU, a TAK)KEe COOTHECEHUE ITUX BO3-
MOYHOCTEH C JOKa3aTe/JIbCTBEHHOI 0a30¥, y>Ke UMEIOIeiica B Ha-
JIMYMU Y CTOPOHBI, pacCMaTpUBalOILEeN X UCTI0b30BaHUE.
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A.A. firenbHuULKWIA,

ACCUCTEHT Kadeapbl rPaxaaHCKOro Npaka IopranYeckoro

thakynbTteTa MIY um. M. B. JloMoHOCOBa, KaHaAMAAT OPUANYECKMX HaYK,
MarucTp topucrpyaeHym (PLIYM)

0. 4. Nerponb, Maructp topucnpyaeHummn (PLIYM),

conpencenarens PAA40

COMALWEHNA OB OTKA3E

OT NMPABA HA OCIMAPUBAHWE PELLEHKA
MEXOYHAPOOHOI0 KOMMEPYECKOIO
APBUTPAXA

BesepeHnue

[Tpo6ema oTKa3a OT paBa Ha OCrapuBaHue apOUTPaXKHOTO peliie-
HUS' 3aTparuBaeT M1act GpyHaaMeHTaIbHbIX TPOOIEM MEX TyHAPOI-
HOT'0 YaCTHOTO NpaBa. ApOUTpakHOe COorIalieHre caMo 1o cebe 03-
HayaeT, YTO CTOPOHbI OTKa3bIBAIOTCS OT IPMMEHEHUSI K UX OTHOILIe-
HMSIM [TPOLIeCCyaIbHbIX MOI0KEHU, peryInpyIOLMX IPOU3BOCTBO
B rOCYJJapCTBEHHBIX CY/laX, B YaCTHOCTH, OT PsiJia MPOLeCCyabHbIX
rapanTuit. Ecin sxe apOutparkHasi oroBopka COIpOBOX/AeTCs MO-
MBITKOM CTOPOH UCKJTIOUKMTH PABO OCIIApUBAHYsI apOUTPaXKHOTO pe-
IIeHUS, TI0JTy4aeTcsl, Kak OTMeyaloT KOMMEHTAaTOphl, OTKa3 OT Ipa-
Ba BTOPOTO YPOBHS — CTOPOHbI OTKa3bIBAIOTCS HE TOJIBKO OT IOPHC-
IUKLIMKU HallMOHAJIBHOTO CYJa, HO M OT MUHMMaJIbHbIX TapaHTHii

! B aHIMIOA3BIYHOI TUTEpaType JUist 0603HaYeHHsI ITOTO IpaBa NCIONb3YIOTCSI CIIOBO-
coueTtaHus «waiver of annulment right», «<waiver of the right to set aside / challenge the
arbitral award» u fp., B HacTosIIe# CTaThbe GyAET UCTIONb30BATHCS CIOBOCOYETAHHE «OT-
Kas OT paBa Ha OCIapruBaHNe apOUTPaXKHOTO PEIIeH s,
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KOHTPOJIsI TOCYAapCTBEHHOTO CyJia 110 MECTY BbIHECEHUSI pelleHUs]
3a apOUTPaKHBIM pellieHueM?,

[pobremaTrka OTKasza OT TpaBa Ha OCIAapUBAHUE PEIEHUs MeX-
JIyHapOIHOTO KOMMEepUECKOro apouTpaska moapoOHO pacCMOTpeHa
B cTatbe A.B. AcockoBa, Boimenmeii B 2013 r3. B gacrodueii cratbe
pa3BUBAIOTCS MJEU, IPEAJIOKEHHbIE YKa3aHHbIM aBTOPOM. CHaua-
Jla pacCMaTpUBAETCs peLIeHre BOIIpOoca B NHOCTPaHHbIX IIPaBOoIIo-
psiIKax, 3aTeM aHaIM3UpyeTcs cyaeOHast MpakTHKa POCCUICKUX
CY[IOB, ITOCJIE Yero 00CYX A0 TCs BOMPOCHI, CBS3aHHBIE C TOX0I0M
POCCUICKUX CYIOB.

1. Mo3uuun npasonopsAaKos

Hleeiiyapus. PaccMoTpeHue BOIIpoca 0 BO3MOXXHOCTH OTKa3a OT Ipa-
Ba Ha OCIIapuBaHue apOUTPaXKHOTO peleH s 1ie1ecO000pa3HO HaYaTh
C aHa/1M3a MIBEeMIapCKOoro peryaMpoBaHus, OCKOJIbKY, KaK OTMeua-
eTCs B IUTepaType, G0JbIIMHCTBO TPAaBONOPSIAKOB, TOC/IEJOBABIIIX
1ziee BO3MOXXHOCTH OTKasa OT [paBa Ha ocllapiBaHKe, TOCTPOEHbI
no mBeiinapckoit mopenu. Cratbs 192 3akoHa 0 MeXIYHAPOAHOM
YaCTHOM IIpaBe yCTaHaB/IMBAET:

«1. Ecnu vy of1Ha U3 CTOPOH HEe NOMULIMIMPOBAHA, HE UMEET
IIOCTOSTHHOE MECTO )KUTEJIbCTBA MJIM KOMMEPYeCKoe peIpHu-
atuve B [lIBeiiapuu, CTOpOHbI MOTYT MOCPEACTBOM IPSIMOTO

2 Guglya L., Waiver of Annulment Action in Arbitration: Progressive Development Globally,
Realities in and Perspectives for the Russian Federation (Different Beds — Similar Dreams?
// Czech (& Central European) Yearbook of Arbitration, 2012. Vol. 2. PP. 81-105 (available
at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2260561).

3 Acockos A.B. JlonyCcTUMOCTb COTalleHnii 06 NCKIIIOUeHHH OClTapuBaHuUsl pelleHu i
MEXIyHapOHOr0 KOMMepPYeCKOro apGuTpaka, BoIHECEHHBIX Ha TeppuTopuu Poccun
// Liber amicorum B yecTsb 50-netus A.H. XKunbuosa. / CocT. n Hayu. peai. A.V. MypaHoB,
B.B. Ilnexanos. M.: Undorponuk Menua, 2013. C. 1-20.

4 Guglya L., Op. cit.
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yKa3aHus B apOUTPasKHOM COTJIALIEHUH MJTH TOCPEICTBOM I10-
CeyIOIero NMCbMEHHOTrO COTJIallleHMs OTKa3aThCsl MOJIHO-
CTbKO OT MCKa 06 OTMEHE 1IN OI‘paHI/ILII/ITb 93TOT UCK OJHVUMUN
VI HECKOJIbKMMHY OCHOBaHUSIMU, IEPEeYUC/IeHHbIMY B CT. 190 (2).

2. Ecnv cTOpOHBI 0TKA3aIiCh OT UCKa 00 OTMEHe apOUTPasKHBIX
PELLEeHWIA, ¥ €CJIU PEILEeHU OJIeKaT IPUHYAUTEIbHOMY UCTIOT-
HeHuo B llIBeinapuy, HbIO-I;IopKCKaH koHBeHUMd oT 10 noHa
1958 . 0 Ipr3HaHUK M IPUBEEHUU B UCIIOIHEHNE NHOCTPAaHHbBIX
apOUTPaXKHBIX PELIEHHI TPUMEHSIETCS 10 aHAIOTU».

Bepxosnbiii Cyn llIBeiinapun AauTenbHOE BpeMs IPUAEPKUBAJICS
OrpaHMUYMTENbHOrO TOJMKOBaHuU CT. 192 (1) 3akona o MUII. Bepxos-
Hblii Cy[ BbICKa3blBasl MO3ULIMIO, B COOTBETCTBUHN C KOTOPOH pellie-
HUEe CTOPOH OTKAa3aThCsl OT [paBa Ha ocliapuBaHue apOUTPa)KHOro
pellieH s TOMKHO ObITh BBIPAXKEHO IBHO, CIIOCOOOM, MCKITIOYAIOIINM
moOble COMHEHUSI O HAMEPEHUN CTOPOH; CTAHAAPT SICHOCTU ObLI
YCTaHOBJIEH BBICOKUIA. B HECKOIbKUX enax OblLIn [IpY3HaHbI HEJI0-
CTaTOYHBbIMHU 17151 AEHCTBUTEIbHOIO OTKa3a OT [TpaBa Ha OclapuBa-
HUe apOUTPAXKHOTO PelLIeH st BBIPAXKEHUS O TOM, UTO UCKITIOUAETCsI
06)kanoBaHKe B rOCYJapCTBEHHbIE CY/IbI; UTO pellieHre apOUTpOB sB-
JISIETCS OKOHYATEIbHBIM; UTO TPABO HAa 00KATIOBAHUE OTCYTCTBYET;
4TO pelleHue gBsgeTcs obs3arenbHbM. CChUIKA Ha apOUTPaXKHbIE
TMpaBUJIa, CoAepIKALINE ONOKEHUS 00 OKOHUATEIPHOCTH paspeliie-
HMS$ CTIOpa CYZI0M, TaKyKe He TpU3HaBasach JeiCTBUTE/IbHbIM OTKa-
30M OT TpaBa Ha o6xasioBaHue. BepxoBueiit Cyn oTMeuat, 4To A
bopmMupoBaHuUS IEHCTBUTEIBHOTO COrIalieHus 06 OTKase OT mpa-
Ba Ha 00OkasioBaHue apOUTPaXKHOTO PEelIeHUs CTOPOHAM HaJJIEXKUT
IpPelyCMOTPETD, UTO OHM OTKa3bIBAIOTCS UIMEHHO OT TOTO CPe/iCTBa
3alUThl, KOTOpoe npeaycMoTpeHo cT. 190 u 192 3akona o MUIT®.

> Krausz N., Waiver of Appeal to the Swiss Federal Tribunal: Recent Evolution of the Case
Law and Compatibility with ECHR, Article 6 // Journal of International Arbitration. 2011.
Vol. 28 (2). P. 140.
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Brniepsbie Bepxosnbiii Cyn LlIBelinapuu ycMoTpesn AeiiCTBUTETbHbIN
OTKa3 OT [TpaBa Ha ocrapvBaHue apouTpakHoro peuienus B 2005 r.
B apOuTpa)kHOM cOrfaleH|y B 3TOM JIeJie COAepsKanoch MOJIoxe-
HUE, COTJIACHO KOTOPOMY BCE pelileHust apOuTpoB OyayT OKOHYa-
TEJIbHBIMU U1 00513aTeIbHBIMU 1JIs1 CTOPOH, KOTOPbIE UCKJIIOUYAIOT
BCe U /I00ble cpeicTBa 06)KaIoBaHUS peLleHu, TOCKOIbKY TaKoe
MCKJTIOUEHHe MOXeET ObITh eficTBuTenbHbIM. Cy[1 yKasal, 4To pa-
Hee BbICKa3aHHasl MO3ULIUS O HEOOXOAMMOCTH SICHOTO UCKITIOUYEHH I
CpPeACTB 3allUThI, IpefocTaBiaeHHbIX cT. 190 u 192 3akona o MUI],
He JI0/DKHA MOHUMAThCS OYKBabHO, 8 IBHBIN OTKAa3 CTOPOH OT BCEX
JIOCTYIHBIX CPE/ICTB 00KaoBaHKsI OTBEYaeT CTaHJApTY, 3aJaHHO-
My paHee npakTukoi Bepxosroro Cyaa llBeitnapun®.

B pemenun 2005 r. BepxosHbii Cyp IlIBeiiapuy OTKJIOHNT CCBUIKY
3asBUTENIS HA TO, YTO apOUTPaAKHOE pellieHre TPOTUBOPEUUT My-
OIIMYHOMY MOPSIAKY, IOCKOMBKY CoryaiieHre 06 0TKase OT Ipasa
Ha OCIapuBaHUe, KaK OHO ObIJIO UCTOJIKOBAHO CYZIOM, IIpeaycMa-
TPMBAJIO OTKa3 OT IpaBa Ha OClIapiBaHue apOUTPa)kKHOTO pelIeHNs]
1 110 3TOMY OCHOBAHUIO'.

B nocnenyromem Bepxosuniii Cyn LlIBerinapyy nponoKu npuaep-
XKMBAThCsl O0JIee MATKOro CTaHAapTa ICHOCTH COTJialieHust 06 uc-
KJTIOUEHUH TPpaBa Ha OCIiapuBaHue apOUTPasKHOTO PEIeHNs [0 CPaB-
HEHMUIO C YKEeCTKUMMU Tpe60BaHI/IHMI/I, npumeHsgBmumucs 10 2004 r.,
MpU3HAB B PsAjie Cy4aeB OTKa3 OT MpaBa Ha ocrnapuBaHue apou-
TPa)KHOT'O pelleHNs 1eHCTBUTEeTbHBIME,

& Jermini C., Arroyo M., Pitfalls of Waiver Agreements under Article 192 PILS in Multi-Contract
Settings: Some Remarks on Swiss Federal Court Decision 134 111 260 // ASA Bulletin. 2009.
Vol. 27 (1). P. 110.

7 Besson S., Observation — Tribunal fédéral Suisse, 13 septembre 2004, Tribunal federal
Suisse, 4 février 2005 // Revue de 'Arbitrage (Comité Francais de I'Arbitrage). 2005. Vol.
2005 (4). PP. 1079-1080.

8 TlogpoGuee cm.: Lévy L., Bersheda T, Recent Swiss Developments on Exclusion Agreements
// Stockholm international arbitration review. 2008. Vol. 3. P. 81-82.
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@panyus. Bnnots 1o 2011 r. Bo @paHLyy CUMTANIOCh, UTO OCHOBA-
HUSI OTMEHBI apOUTPAXKHOTO PELleHHsI TPEICTABISAIOT COOOM MUHU-
MaJIbHbIV CTAHJAPT CYLAEICKOro KOHTPOJIA 3a TPETENCKUMU CYLaMH,
II09TOMY CTOPOHAM He IIPe0CTaBIISAI0Ch IPAaBO UCKJIIOYATh TE UIU
VHbIE OCHOBAHMUS OTMEHDI’.

C 1 mag 2011 r. B cuy BCTynusa HoBas CT. 1522 I'pakiaHCKOro npo-
LIeCCYaJIbHOr0 KOJEKCa, COIJIaCHO KOTOPOM MOCPeACTBOM CIHeLu-
a7IbHOTO COTJIaleHNsI CTOPOHBI BO BCSIKOE BPEMSI MOTYT NPSIMO OT-
KazaTbCd OT IpaBa 00kasoBaTh apOUTPaXKHOE pelIeHue.

Oco6eHHOCTBIO perynupoBaHus Borpoca Bo OpaHiuu no cpaBHe-
Huto ¢ [lIBeiiapuent 4BigeTcs OTCYTCTBUE OIPaHUUYEHU 110 KPYTy
nuu. TakuMm 06pas3oMm, I1La, JOMUALUINPOBAHHbIE, TIPOXXUBAIOLME
nubo BeayIie KOMMEPUECKYIO esTebHOCTh BO PpaHuny, Takke
MMEIOT BO3MOXKHOCTb OTKA3aTbCs OT MpaBa 00)kaJoBaHus apOu-
Tpa’kHOro perreHus'’.

[lo Bcelt BULMMOCTH, B HacTosILIee BpeMsl iepe] paHIy3CKUMHU CY-
7laMU ellle He BO3HUKaJ BOIPOC O TOM, YTO NOHUMAETCs TOJ «CIie-
LIMaZbHBbIM CcorJalieHueM»''. BeposiTHee Bcero, COOTBETCTBYIOLIEE
TOJIOKeHWe apOUTpakKHbIX MpaBuJ, Hanpumep, pernamenta ICC,
00 OKOHUYATETBHOCTH apOUTPAXKHOTO pellieHus He OyIeT CUMTaTh-
Cs1 «CTIeLMaJIbHBIM COrJlallleHreM» 17151 Lesed CT. 1522 ['pak taHCcKoro
IpoleccyanbHOro KozieKca.

°  Berger K.P, The Modern Trend Towards Exclusion of Recourse Against Transnational
Arbitral Awards: A European Perspective // Fordham International Law Journal. 1988.
Vol. 12. P. 620. Cm. Tam xe napopmaruio o 6onee paHHEM PEryINPOBAHNY, aHATIOTHY-
HOM Gesbruiickomy 10 1986 r.

10 Kirby J., Finality and Arbitral Rules: Saying an Award Is Final Does Not Necessarily Make
It So // Journal of International Arbitration. 2012. Vol. 29 (1). P. 127.

' International Swaps and Derivatives Association Arbitration Guide, 09.2013, available at:
http://www2.isda.org/attachment/NTgONA==/ArbGuide_DraftPressRelease%20_Final.
pdf; Kirby J. Op. cit. P. 128.
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Beaveus. B 1985 r. B Benbruu 6p110 YCTaHOBJIEHO IPAaBUJIO, COIVIACHO
KOTOpOMY OebruiiCKUe CyIbl MIMeJTU [PAaBO PaCCMaTPUBATh 3asiBIIe-
Hus1 06 OTMEHE apOUTPaXKHOTO PELIeHHsI TOJIBKO B TOM C/Ty4Yae, eCJu
XOT$ ObI OJJHA CTOPOHA CIIOpa SABJAIACD JIUIIOM, UMEIOIIUM OeJTbrHii-
CKYI0 Hal[MOHAIbHOCTb U/ IPOXKUBAKOIINUM B Benbruu, 1160 opu-
AMYECKMM JINLIOM, YUPEXIEHHbIM B benbrun unmu nMerommum 3aBu-
cuMoe nuno unu ¢unuan B benprun'

B 1998 . ato mpasuso ct. 1717 (4) Cyne6Horo Kozekca Ob110 3ame-
HEHO Ha JUCTIO3UTUBHOE: CTOPOHAM Obljia IPeI0CTaBIeHa BO3MOX-
HOCTb [TOCPEJICTBOM ITPSIMO BbIPaXKEHHOM JIEKTapaliuy B apOUTpax-
HOM COIVIALIEHUY WJIH B IOCJIEYIOIEM COTJIALIEHUH JIOTOBOPUThCS
00 UCKITIOUeHNH TpaBa Ha ocrapuBanue. OrpaHUUeHue Mo CyObek-
TaM, KOTOPBIM TIPEOCTaBIISIETCSI BO3MOXXHOCTb UCKJTIOUUTD [TPABO
00>kaI0BaHUA apOUTPAXKHOTO PeLIeH s, COXPaHUIOCh .

Taxum 06pa3om, ceifuac perynrpoBaHne BO3MOXXHOCTH OTKAa3aTh-
Cs1 OT IpaBa Ha o0’kanoBaHue apOUTpaXkHOro peleHust B Benbrun
COBIMa/aeT B OOMLIMX YepTax CO MIBEMAPCKIM PEryTMPOBAHKEM.

Lleeyus. C 1999 r. B llIBenuu neiictyer ct. 51 3akona 06 apbutpa-
e, COTrTIaCHO KOTOPOIi €C/IM HY OZIHA U3 CTOPOH He JIOMULIUIMPOBaHa
Y He IMeeT KOMMepuecKoro npeanpusitys B LLBennu, CTOpOHbI MOTY T
B CBOMX KOMMEPUYECKNX OTHOILIEHUAX TOCPENCTBOM AABHO BbIPAKEH-
HOTO IMCbMEHHOTO0 COTTIalleHUSI UCKIIOUNTD U OTPAaHUYUTD TPUMe-
HEeHUe OCHOBAaHUI OTMEHbI apOUTPAKHOTO PeLleHNs], yCTaHOBIEHHbIX
naee B CT. 34; apOuTpakHOE pellleHre, BBIHECEHHOE B COOTBETCTBUU
C TaK¥M coraiieHem, OyIeT NpU3HaBaTbCS U MPUBOJUTHCS B UC-
nonHeHue B l1IBeliny B COOTBETCTBUM C IPaBUIaMU, TPUMEHUMbBIMU

12 Poudret ].— F, Besson S,. Comparative Law of international Commercial Arbitration. London,
2007.P. 785.

18 Fouchard Ph., Gaillard E., Goldman B., International Commercial Arbitration. The Hague,
1999. P. 911.
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K MHOCTPAHHBIM apOUTPaXkHbIM pelieHusM ', Vziest 0 ToM, 4To IBe-
CKMI CY/1 He OJDKeH [epecMaTpuBaTh apOUTpaskHOe pelleHue, ecu
€JIMHCTBEHHOE, UTO CBSI3bIBAET ap6I/ITpa>KHblﬁ npouecc u llsenuio —
3TO MeCTO MpOBefieHus apOuTpaka, Oblsia BbICKa3aHa LIBEACKUM
BepxoBubim Cynom obiter dictum ere B 1989 r'°. Takum ob6pasom,
perynMpoBaHue BOpoca OTMEHbI apOuTpaXkHbIX pelenuii B LlIBe-
IMY B OCHOBHOM COBINAZaeT CO MIBEHIIaPCKIM BapUaHTOM.

Bmecte c Tem B llIBenuu pa3nuyaroTcs ABe TPYIIIbI OCHOBAHUMN
ocrnapuBaHus apouTpakHoro pererus. CraTbs 34 ycTaHaBIMBaeT
OCHOBAaHH$I, IO KOTOPBIM TOCYJapCTBEHHBI CY MOXET OTMEHUTD
pelieHie apOUTPOB, TaKKe KaK BbIXO[ apOMTPOB 3a MPEEbl MOJ-
HOMOUMH, TpoLiecCcyasibHble HapyLIeHusl TPy pPaCCMOTPEHUHM Jieria.
B cT. 33 ycTaHaBIMBAIOTCSI OCHOBAHMSI HUYTOXHOCTH apOUTPaskHO-
ro peleHus:: HeapOUTPaOUIBPHOCTD CIIOPA, HAapYILeHNe MyOIMYHOTO
MOpS/IKA U HapyllleHre TpeOGOBaHUil K MMCbMEHHON GpopMe U MOJI-
nMcaHuio peltenus apoutpamu. Crates 51 mpeaycmarpuBaer mpa-
BO CTOPOH OTKa3aTbCsl OT OCMApUBaHUs apOUTPAXKHBIX PeIIeHHit
10 OCHOBAHHSIM, TIEPEUMCIIEHHBIM B CT. 34, HO He 0 epeYrCIeHHbIM
B cT. 33'. Takum 0Opa3om, paBo TpeboBaTh NPU3HAHMUS peLIeHN s
HEeZIEMICTBUTENBHBIM B CBSI3U C HApyLIeHWEeM MyOIMYHOrO MOpsiAKa
He MOXXeT ObITh YCTPAHEHO COTIAIIEHNEM CTOPOH.

CLIIA. OcHOBHOV IpelieieHT, KOTOPbIit 00cyskaeTcs B CoeAMHEHHBIX
IlTaTax B CBSI31 C MU3BMEHEHMEM CTOPOHaM1 OCHOBAaHUII OTMEHBI ap-
OuTpakHoro pereHus — eso BepxosHoro Cyna Hall Street Associates

4 Fouchard Ph., Gaillard E., Goldman B., International Commercial Arbitration. The Hague,
1999. P. 912; Guglya L,. Op. cit.

15 Sweden No. 3, Solel Boneh International Ltd., Water Resources Development (International)
Ltd. v. The Republic of Uganda, the National Housing and Construction Corporation of
Uganda, Supreme Court, SO 203, 18 April 1989 // Yearbook Commercial Arbitration. 1991.
Vol. XVI/ Ed. by AJ. van den Berg. PP. 606-611.

16 3wikos P.O. Mex ayHapoHbiit apoupasx B LLIBennu: npaso v mpaktuka. M.: CraryT, 2014.
I1.11.9.
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v. Mattel Inc”. B 3TOM fiesie CTOPOHbBI BHY TPEHHETO TPETENCKOro pas-
OuparesbCTBa NPeIPHUHSIIN IONBITKY PACIIMPUTh KPYT OCHOBAHUI
JI7Is1 OCTIapUBaHKst apOUTPaXKHOTO PELIEHNsI TI0 CPABHEHUIO C TEM,
Kak 910 6bu10 onpeeneHo B PenepanbHoM 3aKoHe 00 apOuTpaxe
(FAA). BepxosHbiii Cyz npr3Har, uTo pacliipeHre Kpyra OCHOBaHUM
J17Is1 OTMEHbI apOUTPAXKHOTO PellieHN st HE0MYCTUMO, OTMETHB, Cpe-
JIM TIPOYETO, YTO TTPOTUBOIOIOXKHbIH MOIXO/] TPEBPATUT apOUTpPax)
13 HepopMasibHOTO criocoba paspelieHys CIOPOB B OJHY JIMIIb [Tpe-
JIIOJMIO K 3aTPATHOMY MPOLECCY CyAeOHOro mepecMoTpa.

[IprMeHUTEIBHO K OTPAHUYEHHUIO KPyra OCHOBAHUI OCriapuBaHUs
apOUTPaXKHOTO peleHns MO0 UCKITIOUEHHIO TPaBa Ha OClapuBa-
HUE B JIMTEpPAType OTMEYAETCs CIeAyIollee MHTEPECHOE 00CTOs-
TeJIbCTBO. BBUY HEOTIPEIeIEHHOCTH B BOIPOCE O TOM, KaK JJOJDKEH
npuMeHaTbca OerepanbHbiil 3aKOH 00 apOUTPasKe K PEIIEeHNUSIM, BbI-
HeceHHbIM Ha TeppuTopuu CLIA, HO He IB/IAIOIINMCS BHY TPEHHUMU
TPETENCKUMU PELIeHNIMU, BOHUKJIA CJIEYIOIasa CUTyalVs: ATies-
JISLMOHHbIIA CY[] [T0 BTOPOMY OKPYTY IOIMYCKAET I10f1auy 3asiBJIEeHUS
006 OTMeHe TaKuX apOUTPaXKHBIX PELIEHN, B TO BpEMSI KaK 13 M03U-
UK ATIEJUISIIIUOHHOTO CYIa 10 OIMHHA/IIATOMY OKPYTY BBITEKAET,
4TO, IOCKOJIbKY TAKUE PEIIeHs SIBIISIIOTCSI KHOCTPAHHBIMU, TO K HUM
MOXET TPUMEHSITHCS TOJBKO MPOLIeypa MPU3HAHM S 1 IPUBEIEHN ST
B UCIIOJIHEHNE, HO He TPUMEHSIETCSI ITPOLeIypa OTMeHbL. Takum 00-
pa3oMm, [0 MHEHUIO CIIEIUAIMCTOB, ECIIA CTOPOHbI BHIOUPAIOT MECTO
paccMOTpeHus Cropa MeKAyHAPOIHBIM apOUTpaXkeM, OTHOCSIIIE-
ecs K FOPUCIUKIINY OJMHHAIATOTO OKPYTa, 3TO MOXET MPUBECTU
K aBTOMaTUYECKOMY OTKasy OT MpaBa Ha OTMEHY apOUTPaskHOTo
perenns'®, CieqioBaTesbHO, €CIM MECTO apOUTpa)ka OKa3bIBaeTCs

7128 S. Ct. 1396 (2008). [Ipaktuky, npeamectsyoutyio Hall Street, cm. B Ellis R. Imperfect
Minimalism: Unanswered Questions in Hall Street Associates, L.L.C. v. Mattel, Inc., 128
S. Ct. 1396 (2008) // Harvard Journal of Law & Public Policy. 2009. Vol. 32 (3). P. 187 fn. 4.

'8 Vaisanen T, Incompetent Drafting and Complex Laws: Automatically Waiving Set-Aside
of Foreign Arbitration Awards in the United States // Cornell International Law Journal.
2012. Vol. 45 (3). PP. 741-742.
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B HaCceJIEHHOM ITYHKTe, BXOJS1IeM B COCTaB OAMHHAALIATOr0 OKPYTa,
BOIIPOC O IpaBe TpeOOoBaTh OTMEHbI APOUTPAKHOTO PELIEHNST — UTO
MOJeT ObITb HEOXKUIAHHBIM 1151 CTOPOH — Oy/IeT pa3peliaTbCs Tak,
Kak B benbruu ¢ 1985 . 1o 1998 1.

B MMPAaKTUKE PA3JIMYHbIX allIEJJIALIMOHHBIX Opr>KHbIX CYI[OB BOIIpOC
00 0TKa3e OT MpaBa Ha OCMapuBaHye apOUTPasKHOrO perieHus no De-
NiepabHOMY 3aKOHY 00 apOUTpake, a paBHO 00 OrpaHUUYEHHUSIX Ta-
KOTO OCTIapuBaHus, pelaeTcs pa3inyHo; nosunus Bepxosroro Cyza
B HACTOSIILIee BPeMs OTCYTCTBYeT .

Kanaoda. [lo3uuys KaHa/ICKUX CYJOB B pa3HbIX NPOBUHIUSX OT/IN-
yaeTcs, anesuIsLoHHble cyabl 1 BepxoBHbiit Cyn Kanazbl no ucce-
JIlyeMOMY BOTMPOCY He BbICKa3biBanuCh?. [IBa cyqeOHbIX pellieHus
10 BOITpOCy 00 OTKa3e OT BO3pakeHu s POTHB MpaBa Ha OClIapuBa-
HYe apOUTPasKHOTO PeLIeH s TIOATBEPIKAAI0T TMOEpabHbIHN MOAXO/
KaHaJCKux cynoB. B nene Noble China Inc. v. Lei*' cyn npusHai eii-
CTBUTEJIbHBIM HyHKT HpI/I.TIO)KeHI/IFI K J.'[OFOBOpy, COrJiaCHO KOTOpO'
MYy BOITPOCBI, KOTOPBIE MOAITIEXAT apOUTPaKy, HE MOTYT ObITh TIPe-
MEeTOM Cy1eOHOr0 paCCMOTPEHUSI HAYEe KaK B MOPSIIKE IPU3HAHUS
Y TIPUBEJIEHNUS B UCIIOJIHEHUe apOUTpaXkHOro pemntenus. Eme paHb-
e, B gene Food Services of America Inc. v. Pan Pacific Specialties Ltd*.
KaHaACKUI CyJ TpU3HaJl OMYCTUMBbIM OTKa3 OT ITpaBa BO3paXkaTb
MPOTUB MPU3HAHMS U TPUBENEHNUS B UCTIOTHEHNE apOUTPasKHOTO pe-
IIEHWS B CUJTY TIOJIOKEHM ST KaHa/ICKOT0 IPaBa, TOBTOPSIOLIEro CT. 36

19 Meriwether T. Limiting Judicial Review of Arbitral Awards under the Federal Arbitration
Act: Striking the Right Balance // Houston Law Review. 2007. Vol. 44 (3). PP. 739-776.
Cm. Taxoxe: nena Optimer International v. RP Bellevue LLC, 2011 WL 116891 (Wash. 2011);
Kim-CI LLCv. Valent Biosciences Corp.,2010 WL 4944638 (E.D. Cal. 2010). Cm. Taksxe: Born G.,
International Commercial Arbitration. Kluwer Law International. 2009. P. 2665.

2 Harrison B., White E., Exclusion of arbitration appeal rights requires “final and binding”
clause // Lawyers Weekly. 2008. Vol. 27. No. 44. PP. 1-2, 10.

21 (1998) 42 O.R. (3d) 69, 42 B.L.R. (2d) 262, 28 C.P.C. (4th) 30.

2 (1997) 32 B.C.L.R. (3d) 225.
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Tunosoro 3akoHa®. BripoueMm, B mocieiHeM fiesie CyJj UCcieioBall Bce
OCHOBaHMS, I10 KOTOPbIM OTBETUMK IPOCUJI OTKAa3aTh B IPU3HAHNUHU
Y TIPUBE/IEHUU B UCTIOJIHEHNE apOUTPaKHOTO PEIIEHNs, U TPU3HAI
9TU OCHOBaHMUs HEYOeOUTENbHBIMY, UTO, BUANMO, HECKOJIKO CHU-
KaeT LIeHHOCTb BbIBOZIA CY/la O BO3MOXXHOCTH OTKA3aThCsl OT IpaBa
B03pa>KaTb l'IpOTI/IB HpI/ISHaHI/IF{ n HpI/IBeL[eHI/IH B UCIIO/THEHUE ap61/1-
TPaKHOTO PelIeHus .

B nutepaType oTMeuaeTcs, YTO BO3MOXKHOCTb OTKa3aTbCs OT IIpa-
Ba Ha OCMapUBaHue apOUTPaXKHOTO PELIeHNsT 3aKPETUISETCS TAKKE
B n1paBonopsinkax Maspumanuu, Ilepy, Tynuca, Typyuu, [lanamor*.

Hnvte npasonopadku nodxodsam k peweHuro gonpoca 6ouee coep-
WcanHo. B AHzauu BbiIensOTCS [BE IPYIIbl OCHOBAHUH, B CBA3U
C KOTOPBIMU CTOPOHA apOUTPaKHOTO pa3bupaTebCTBa MOXKET 00pa-
TUTbCS B CY/I: BBIIENISIETCS] OPAMHAPHOE OCHOBaHUE 00KaNIOBAHUS —
HeMpaBUIbHOE TPUMEHEHNE aHTTIMICKOTrO MpaBa, eC/ii OHO MO1JIe-
YKaJI0 IPUMEHEHHIO; ¥ 9KCTPAOP/AMHAPHbBIE OCHOBAHMS, B YaCTHOCTH,
HapyeHue ny6anyHoro nopsaka. OTkas ot mpaBa Ha OCapUBaHKe
JIOYCKAeTCsI TOJIbKO B OTHOLIEHUN OPAWHAPHBIX OCHOBAHMUI?,

[Ipsamo 3amnpelleH 0TKas oT paBa Ha ocriapuBanue B Mmaauu. B I'ep-
MaHuu 0TKa3 OT TpaBa Ha OClapuBaHue apOUTPaKHOTO pelIeH s
BO3MOXEH, HO TOJIbKO IIOCJIE TOTO, KaK CTOPOHE CTaHET U3BECTHO
0 BbIHECEHHOM PELLEeHNH 1 O HaJIMUMU OCHOBAHWIA [7151 OCTIapUBaHUs%.

Alvarez H.C., The Implementation of the New York Convention in Canada // Journal of
International Arbitration. 2006. Vol. 25 (6). P. 678; Leon B., Karim L., The Canadian Position:
Can Parties to an Arbitration Agreement Vary the Statutory Scope of Judicial Review
of The award? // ILSA Journal of International & Comparative Law. 2008. Vol. 14 (2). PP.
452-459.

# Guglya L., Op. cit.

% Born G., Op. cit. P. 2661; Poudret J. — F., Besson S., Op. cit. P. 779.

% Poudret ]. — F, Besson S., Op. cit. P. 779.
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2. lNopxon poCcCcUCKUX CyaoB

B poccuiickoM 3akoHOzATebCTBE OTCYTCTBYET MpsiMasi HOpMa, 10-
3BOJISIIOIIAS CTOPOHAM OTKA3aThCsl OT [[paBa Ha OCraprBaHue apou-
TPaXXHOTO pelleHus B nopsjke cT. 34 3akona PO «O mexxnyHapogHOM
KOMMepueckoM apoutpaxe» N2 5338-1 ot 7 utong 1993 r. (nanee —
3aKOH 0 MEXX/1yHAPOJHOM KOMMEPUECKOM apOuTpaske).

Bmecre ¢ TeMm, B @enepanbHoMm 3akoHe «O TpeTeiickux cynax» N2 102-
@3 ot 24 nrong 2002 r. (nanee — 3aKOH O TPETEHCKUX CyJax) MMe-
eTcs HopMma cT. 40: «Ecin B TpeTelickoM coralieHuy He IpeycMo-
TPEHO, UTO pelleHre TPETEHCKOro Cy/ia SIBJISeTCS OKOHUATEe IbHBIM,
TO pelleHre TPETENCKOro Cy/1a MOXKET ObITh OCIIOPEHO YUaCTBYIO-
1elt B 7ieJie CTOPOHOM My TeM MoJa4yu 3asiBjieHus: 00 OTMeHe peliie-
HUI B KOMIIETEHTHBIN CYL[ B T€UeHue Tpex MECALIEB CO JHMI nonyqe-
HU4 CTOPOHOIA, TOA1aBLIel 3asBJIEHNE, pEeLIEeHUs] TPETENCKOro Cynar.

OtcyrcTBre B CT. 34 3aKOHA O MEXAYHAPOJHOM KOMMEPUECKOM ap-
OuTpake MPSIMOTO YKa3aHUsI HA BO3MOXKHOCTb OTCTYIUTD OT YKa-
3aHHOI HOPMBI TIOPOXAaJI0 BOIIPOC: MOXeT /v cT. 40 3akoHa o Tpe-
TENCKUX CyJiax IPUMEHSTbCS K MEXYHapOAHOMY KOMMEPUYECKOMY
apbutpaxy?

[IpakTuKa pocCUIICKUX Cy10B [0 pacCMaTpUBaeMOMY BOIIPOCY AJIU-
TenbHOe BpeMst Obuia mpotuBopeunBoit. B 2006 r. DAC MockoBcKoro
OKpyra Ipru3HaBa HeoO0CHOBAHHBIM IIPEKpallieH1e IPOM3BOACTBA
1o iety 06 orMene petenvist MKAC mipu TIIIT PO B cBsi3u ¢ ero okoH-
4aTesIbHOCTBIO, CChINIasiCh HA HEIPUMEHNMOCTb HOpMBI CT. 40 3aKoHa
0 TPeTeNCKUX Cyaax K MexJyHapOAHOMY KOMMep4YecKoMy apouTpa-
ky?. BiepBble IPOTUBOIOJIOXKHBIN BBIBOZ — O BO3MOXKHOCTH OTKa3a

77 Tlocranosnenue PAC Mockosckoro okpyra oT 11.05.2006 r. Ne KT-A40/3197-06 no neny
Ne A40-72235/05-23-621 (cyn KaccalMOHHO MHCTAHLMK BO3BPATHJI JIeJI0 Ha HOBOE
paccMOTpeHHe He B CBSI3M C HeIIPaBUJIbHBIM [IPUMEHEHNEM 11paBa, a B CBSI3U C TEM, YTO
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OoT

npaBa Ha ocnapuBaHnue peweHrns MKAC npu TIIIT nocpenctBom

yKa3aHUsl Ha OKOHYATelbHOCTb — OblI npu3HaH B 2008 1. B nene
Northern Linen?, 3tor BeiBoz 6611 B 2009 . BOCIPOM3BE/IEH B JiENIE
00O d'asmpom JxcnopT»¥. ITa MpaKTHKa He yCTOsI1ach: B IOCIeNY-
touieM GAC MoCKOBCKOro OKpyTa IpOf0JIXXUI OTMEHSITh OIpeeie-
HUs1 ApOUTPaXHOTO cyzia r. MOCKBBI O peKpalieH1H IPOU3BOACTBA

1o

JieNy B CBSI3U C OKOHYATEIbHOCTBIO apOUTPaKHOTO pereHns®,

270

Cy/[ [IEPBOI MHCTAHLIMY HEHAIJIeXaliM 00pasoM BbISICHUII COAEPKaHUE POCCUIICKOrO
paBa, yIPeKHYB ApOUTPaskHbI Cy/i I. MOCKBBI B CIEAYIOIEM: «... CY[l HE HCCIIe0Bal,
IpenycMoTpeHa i HopMamu 3akoHa P® «O MexAyHapOLHOM KOMMepUeCKoM ap6u-
Tpa’ke» BO3MOXXHOCTb OCIIapMBaHU pelieHnst Mex1yHapo[AHOr0 KOMMepUeCcKoro ap-
6urpaa npu ToproBo-npomsliuieHHOH nanare Poccuiickoit Oesepaiun B ciyyae co-
[J1aCOBaHMsS CTOPOHAMHU YCIIOBKsI 00 OKOHYATETbHOCTH PELIEHNs TPETENCKOrO Cy/1a»);
aHanornyHas nosuuus: nocraHosneHne PAC Mockosckoro okpyra ot 08.06.2006 r.
Ne KT-A40/3759-06 no geny N° A40-82085/05-23-661. Cm. Taxxe: B MHOI TIpoLieccy-
anbHO# curyaunu [locranoBnenne ®AC Mockosckoro okpyra ot 13.03.2006 . Ne KT-
A40/1446-06 o ey Ne A40-51575/05-40-425. 3toT xe moxgxon BocrpoussesieH B 2008 r.:
noctaHoBnenne ®AC Mockosckoro okpyra ot 26.02.2008 r. N° KI'-A40/723-08 o meny
Ne A40-54535/07-69-510.

[Nocranosnenne GAC Mockosckoro okpyra ot 25.09.2008 r. Ne KT-A40/7843-08 o neny
Ne A40-827/08-68-22; nonnepsxaHno onpenenenrem BAC PO ot 22.12.2008 . N° 16125/08.
[TocranoBnenne ®AC Mockosckoro oxkpyra ot 08.10.2009 r. Ne KI'-A40/9433-09
o peny Ne A40-5722/09-39-68, nognepsxano onpegenenueM BAC PO or 29.12.2009 .
Ne BAC-15525/09.

[Tocranosnenne ®AC Mockosckoro okpyra ot 06.10.2011 r. mo remy N A40-7186/11-50-
55. [TprmeuarenbHO 060CHOBaHME cya: «3aKoH «O Mek/1yHapOJHOM KOMMEPUYECKOM ap-
ourpaxe» 1992-1993 rona (ctarbs 34) COAEPKUT HOPMY O BO3MOXKHOCTH 00>ka10BaHUsI
71000r0 pelieH s 9TOro apOUTpaka U He COJEP)KUT HOPMbI O BOBMOXKHOCTH 3aK/TIOYEHHSI
CTOPOHAMU UCKJIIOYAIOIIETO0 COTTalleHus. B 9Toii cBSI3U cornalieHre CTOpPOH 10r0Bopa
006 OKOHYATEJIbHOCTH PELIEHHUS MEK/IYHAPOJHOr0 KOMMEPYECKOro apOuTpaXkHOTo Cya,
Kak I10J1araeT KacCalyuoHHasl HHCTaHIHs, He 03HAYaeT, YTO CTOPOHA HE MOXeET 06pa-
TUTbCS B apOUTPasKHBLI Cy/[1 C 3asiBJIeHreM 00 OTMEHE TaKOTOo pelleH s B [IOPSIIKE CTa-
TbH 233 ApOUTpaXkHOTro poreccyanbHoro kopekca Poccuitckoit @enepaunu. [TpunHnun
BO3MOXKHOCTH 00>KaTOBaHHsI pELIeHNs MEXK TyHapOJHOT0 KOMMEPUYECKOro apOUTpaskHO-
ro cyza cooTBeTcTByeT M TUIIOBOMY 3aKOHY O MEX/IyHapOZAHOM TOPrOBOM apOuTpaske,
yTBepskAeHHOMY pesosnoneii [enepanbHoit Accambiaen OOH ot 11 nexabps 1985 roaa
(nmocnenuss pepaxkuus 2006 roga). HopMbl MexxyHapOAHOT O 3aKOHOJAaTeNbCTBA Me-
10T IPUOPUTETHBII XapaKTep OTHOCUTEIbHO HOPM BHYTpeHHero Poccuiickoro npasa.
CMm. Takxke: Acockos A. B. J[lonycTMOCTb coratieHuii 06 uckiodennn ocnapusanust. C.
2-3.
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B onHOM 13 onpeneneHuii Cyabs ApOUTpaXHOTO cyna r. Mocksbl,
paccmarpuBaroniuii Tpedosanue 06 ormene pemenns MKAC mpu
TIIIT P®, noctaBUB BOIPOC O COOTHOLIEHMH N0JI0KeHui CT. 40 3a-
KOHa O TPeTeNCKUX Cyaax U CT. 34 3aKkoHa 0 MeXAYHapOJHOM KOM-
MepuecKoM apOuTpake, IPUBET Cleyioniee 000CHOBAHYE JI7Is Mpe-
KpalleHus IPOU3BOJCTBA 110 Jey:

«Yuumeieas edumyro popmy mpemetickozo pazbupamenbcmea,
donxcHa deticmeosamp e0uHAs cUCMeMA 2aparmuli npoyeccyab-
HbLX PAB N0 OMHOWEHUIO K B03MONCHOCMU 0CNAPUBAMb PeUleHUe
mpemetickoeo cyda (apbumpaxca) 6 cayuae, ecau 6071 CMOPOH
npu 3akao4eHuu mpemetickozo cozaauieHus 0blia HanpasaeHa
Ha npudaxue peweHulo mpemetickozo cyoa xapakmepa okoH4a-
MeJIbHO20 PeeHUS.

HHoii nodxod npusedem k HapyuwieHuo GopmanbHOzo0 paseHcmea
npouedyp aibmepHamueHozo pacCMOmpeHUs Cnopoe»?..

[IpakTuKa B I0/b3y NpeKpallleHus IPOU3BOJCTBA 10 1e/Ty OKOHYa-
TenbHO copmupoBanach B 2013 ., korna PAC MoCKOBCKOro OKpy-
ra paccMoTper ceputo e ¢ yyactueMm 3AO «Komnanus TpancTene-
Kom» 1 000 «Bera-Umkunupunr». [1o Bcem aTuM genam Apoutpak-
HbIA CyZ I. MOCKBBI IPEKpaTU POU3BOJCTBO 10 ey, CChIIAsACh
Ha okoH4aresbHOCTb perteHust MKAC npu TIIIT PO B cuny corna-
LLIEHVSI CTOPOH 00 3TOM B apOMTPaskHO OrOBOPKE U COOTBETCTBY-
fomtero nonoxxenus Permamenta MKAC nipu TIIIT PO Kpome nen
00O «Bera Mnxunupunry, B 2013 r. PAC MocKoBCKOT0 OKpyra pac-
CMOTpeJI TPH fieJ1a C pa3/InuHbIM COCTABOM YUaCTHUKOB, U 110 3TUM

3% Omnpepnenenue ApburtpaxkHoro cyga r. Mocksbl ot 25.04.2012r. mo pneny
Ne A40-12759/12-52-122.

32 Tlocranosnenust PAC Mockosckoro okpyra ot 07.02.2013 r. mo nesry N A40-124999/12-50-
1261, 071 18.02.2013 r. mo neny N° A40-124996/12-143-588, ot 12.03.2013 r. o mesry N2 A40-
125009/12-52-1162, ot 18.03.2013 . mo meny N° A40-125006/12-25-589, ot 21.03.2013 1.
o neny N° A40-124997/12-25-588 (monaepsxano onpenenenreM BAC PO ot 10.06.2013 1.
Ne BAC-6353/13), ot 27.03.2013 r. mo mey N° A40-126833/12-143-605.
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fiesiaM TIpULIeT K BBIBOAY O 3aKOHHOCTH TpeKpalleHns IPOr3BOJI-
CTBa IO ey CyJJOM IIepBOit MHCTaHIUU™,

3HaunTeNbHOE KOJMMUYECTBO CYAeOHBIX aKTOB MTO3BOJISIET CAETIATh
BbIBOJ] O HAJIMUMU YCTOMUMBOM TPAKTHUKH 110 JAHHOMY BOIIPOCY KakK
MUHUMYM Ha ypoBHe PAC MOCKOBCKOT0 OKpyra, 4To BeCbMa Ba>KHO
C Y4€TOM TOTO, YTO JJIS1 TOZIaBJISIOLEr0 OOBIIMHCTBA TPOBOANMBIX
Ha Tepputopuu PO Mexx1yHapoaHbIX apOuTparxeit IMeHHO MocKBa
SIBJISIETCSI MECTOM apOUTPaXHOTO pa3brpaTebCTBa.

3. Hekotopble npobnemsi,
BO3HMKAKOLWME B CBA3U C NOAXO040M
POCCUICKMX CyaoB

3.1. lpedckasyemocmb peuwieHus,
u3bpaHHo20 poccutickum npasonopsiokoM

Perenne Bonpoca 00 UCKIIIOUEHNH MpaBa Ha OClapuBaHue apou-
TPaKHBIX PEIIeHN, BBIpabOTaHHOE POCCUICKIMU rOCYIapCTBEHHbI-
MU CyJaMH, 3aCJ1y)KUBaeT noaaepKku. [IocKonbKy 0TKas oT npasa
OCllapuBaHN ABJIAETCA OUCIIO3UTUBHBIM, CTOPOHbBI BOJIbHbBI CaAMO-
CTOSITEJIbHO PACpPeAeIUTb PUCKH, C OIHOM CTOPOHbBI, HEOXXUJAHHOT O
MoBeJieHVst apOUTPOB, C APYTOil — PUCKHU, UMMaHEHTHbIE PACCMOTpeE-
HUIO CIIOPOB 06 OTMEHE ap61/1Tpa>1<Hb1x peLLIeHI/Iﬁ B OT€UYEeCTBEHHbIX
roCyJjapCTBEHHBIX CyJax. BMecTe ¢ TeM BO3HUKAIOT ONpe/e/IeHHbIE
COMHEHUV{ B OTHOLIEHUH ap6I/ITpa>KHbIX COFJIaLHBHl/Ifl, 3aKJIIOYEHHbIX
[0 YTBEPXKAEHUSA FOCHO,E[CTBy}OH_Ieﬁ Ha HaCTOHU_[I/Iﬁ MOMEHT ITPAKTUKMU.

[IpaBO Ha OTKAa3 OT OCMAPUBAHMS PELIEHUS MEX TYHAPOIHOTO KOM-
MepuecKoro apburpasxa 6bu10 CKOHCTpyHpoBaHo B PO cynamu

3 TlocranoBnenne @PAC MockoBckoro okpyra ot 13.12.2013 r. N2 ®05-16476/2013 no ey
Ne A40-111292/13-52-1035; ot 25.06.2013 r. o ety Ne A40-173567/12-50-1732 (nonnep-
xano onpepenennem BAC PO ot 02.09.2013 r. N BAC-11366/13); ot 16.09.2013 r. o neny
Ne A40-44852/13-69-208.
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UCXO/Isl U3 TOJIOKEeHUI 3aKOHa O TPETEeMCKUX cynax u ApOuTpax-
HOTO npoleccyanbHoro kozgekca PO nocpencTBoM TONKOBaHUS 110-
CJIeIHETO, OUEBU/IHO, contra legem?!. B aToM nposBisieTcs oTimune
POCCUICKOrO MHCTUTYTA NpaBa Ha OCNIapyMBaHKe OT €ro NHOCTPaH-
HbIX aHaJIOTOB B IPaBONOPSAKaX KOHTHHEHTaIbHOM MPaBOBOM CEMbU
Ha ypOBHe UCTOYHUKOB: ecau B llIBeiinapuu, Opanuuu, benbruy,
[IBernu 3aKperieHre OKOHYATEIbHOCTH apOUTPaXKHOTO PEelleH s
IIPOMCXOJIMJIO Ha YPOBHE HOPMAaTUBHOIO IPaBOBOro aKTa, TO B Poc-
CHH 3TO CTaJI0 BO3MOXKHBIM JIMIIb O/1arofapst TONMKOBAHUIO 3aKOHA,
KOTOPOE TJI0X0 COBMECTHMO C €r0 OYKBaJIbHBIM TEKCTOM.

Kak cnenyer ns nmeromerics cyL[e6H01?I NPaKTUKHU, CYZbl 1€JIaI0T Bbl-
BOJI O IENCTBUTEJIBHOCTH COTJIaIIeHHs 00 OTKa3e OT [paBa Ha OClia-
prBaHUe apOUTPAXKHBIX PELIEHUI UCXOAS U3 COBOKYITHOCTH [BYX
00CTOSATENBCTB: BbIpasKEHHOE B apOMTPaXKHON OTOBOPKE yKa3aHKe
Ha TO, YTO pPeLIeHUE SIBISIETCS] OKOHYATEeIbHbIM, M aHaJIOTUYHOE T10-
JIO)KEHNEe COOTBETCTBYIOIIEr0 apOUTPaXKHOTO periaMeHTa — Kak
npasuio, MKAC nipu TIIIT PO®.

BmecTe ¢ TeM BbI3bIBaeT onpejesieHHOe COMHEHHUe, YTO CTOPOHBDI,
bopmynrpoBaBliIMe yCI0BUS apOUTPaKHOI OTOBOPKH, B IEHICTBU-
TeJIbHOCTU UMEJIM B BUJY CTOJIb CEPbe3HOEe TOCTeCTBUE, KaK OT-
Ka3 OT roCyJapCTBEHHOTO KOHTPOJIS 10 MECTY BbIHECEHUsI pellle-
Hus. [lo BBeleHus B IeNiCTBUE 3aKOHA O TPETEHCKUX Cyaax y CTO-
POH He ObIJI0 OCHOBAHWIA 110J1arath, 4To Gppasa 00 OKOHYATETLHOCTH
B apOMTpa)XHOM COTJIALIEHUH MOXET IOBJI€Yb CTOJb Cepbe3Hble
TMOCTIeICTBUSI, KAK OTKA3 OT [paBa Ha OCMapuBaHue apOuTpa)KHOro
pelieHus. B 3ToM cMblciie moka3aTesbHO pacCyskjeHe OpUCTa, KO-
Topeiii B 1994 1. cnenytomum 06pasom onuckiBai 3G PeKT ykazaHus

3 Acockog A.B. [JonycTEMOCTD cornateHuii 06 nCKoYeHnn ocrapuBanust. C. 5.

% Tlocranosnenue PAC Mockosckoro okpyra ot 13.12.2013 r. N¢ $05-16476/2013 no neny
N° A40-111292/13-52-1035; Acockos A.B. [IonmyCTUMOCTb COriatieHuii 00 UCKII0YEeHHN
ocnapusaHus. C. 14-15.

273



HoBble ropr30HTEI MeXAYHAPOAHOrO apOuTpaska. Boimyck 2

B apOUTPaXKHOI OrOBOPKE Ha OKOHYATEIbHOCTb apOUTPasKHOTO pe-
LIEHUST: «YNOMUHAHUE 0 MOM, umo pewieHue apoumpanica Oyoem a6 amy-
€51 019 CMOPOH 0053ameibHblM, UAuwHe (...) B mo uce epems ykazamue
HA HEBO3MONCHOCIb 00MCAN08AHUS PEUEHUS U €20 OKOHUAMENbHbLL Xa-
pakmep OUCYUNIUHUPYEM CMOPOHbL U NOIMOMY HCENAMETILHO K 8KJIH0-
YEHUIO 8 APOUMPANCHYI0 02080PKY»™.

Jl71s1 MOKTPUHBI U TPAKTUKU POCCUIICKOTO I'PaXKJaHCKOTO IIpa-
Ba [I0 MOCJIEZIHETO BpEMEHH ObLT CBOUCTBEH «KOHBEHYUOHAIbHYLLL
popmanvHo-ampubymusHbeLii memoo KearuGukayuu OUcno3umue-
HbLX HOpM», B COOTBETCTBHH C KOTOPBIM HOpPMa 3aKOHa IIpeAro-
7arazacb UMIEpaTUBHOI B OTCYTCTBHE B CaMOil HOpMe yKasa-
HUSI Ha BO3MOXXHOCTb €€ M3MEeHEeHMs COTJlallleHueM CTOPOHY.
BcnenctBue aTOro aprymMeHTaTHMBHAsI TEXHUKA, MO3BOJISIIONIAS
BBIBECTH IPABO HA OTKa3 OT OCMAapUBaHMSI PELIeHNs] MeXIyHa-
POIHOTO KOMMepYeCKOro apbuTpaka us qUCrO3UTUBHOCTH CT. 34
3aKoHa 0 MeXXIyHAPOHOM KOMMepYeCKOM apouTpaxke, He Obiia
IIMPOKO U3BECTHA.

TakuMm 06pa3oM, Kak MpeacTaBiseTCs, pa3yMHO [eiCTBYIOIINE
y4YaCTHUKY BHEIIHEIKOHOMUYECKUX OTHOMIEHUH b B 2002 1. mor-
JIV 3arofI03pUTh, UTO (paza 00 OKOHUATEBHOCTH apOUTPaXKHOTO
pelleHns] MOXKET MMPUBECTH K UCKITFOUEHHIO KOHTPOJIst 32 apOUTpaK-
HbBIM pelLIeHNEeM roCy1apCTBEHHbIM CYJIOM 10 MECTY BbIHECEHUSI Ta-
KOTO pelIeHuSl.

Caywxkun JI. B. ConeprkaHue apOUTPakHOI OrOBOPKH BO BHELIIHETOPrOBBIX KOHTPAKTAX
//TlpaBoBenenue. 1994. N¢ 1. C. 90; BunuMO, TOX0Kast TIOTMKa — JJa)XKe I10CJIe BCTYIUICHUS
B cuny 3aKkoHa o TpeTelickux cyaax: Panvkosuu M.C. HoBoe 3akoHOAATeIbCTBO O Tpe-
Tefickux cyaax B Poccun // Becthuk BAC P®. 2003. N 9.

7 Kapanemog A.I, Cagenves A. M. CBoboa forosopa u ee npezenst: B 2 . M.: CraryT, 2012.
T. 2: Tlpenesnbi cBOOOIbI ONpeeIEH U YCI0BHUIT JOrOBOpPa B 3apy0eXHOM U POCCUICKOM
npase. Paznen 2, . 1, § 3. OTX0/ OT 3TOii KOHLIENIMN 3HaMEHYeT noctaHosenue [lne-
Hyma BAC PO ot 14.03.2014 1. <O cB00O/I€ OrOBOpA U €€ Npejieraxy.
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[Toatomy Bbi3biBaeT comHenue nojaxoq GAC MockoBCKOro okpyra,
Mo Iep>KaHHbIN Komerueit cyeii Beiciiero Apoutpaksoro Cyna
P, cornacHo koTopomy 3akioueHHoe B 1995 1. apbuTpaxkHoe co-
raieHue, copepskaiiee ¢pasy «Pemenne apoutpaxa siBisercs
00s13aTeIbHBIM 1 OKOHUYATEJIbHBIM /17151 00eux CTOpOH», SBIIsETCS
NOCTAaTOYHbIM OCHOBAHUEM J1JIs1 OTKa3a B paCCMOTPEHUHU 10 Cylie-
CTBY 3asiBJIeHUs 00 OTMEHE apOUTPaKHOTO peleHns*.

Bonee Toro, naxe BCTyIieHue B CUy 3aKOHA O TPETENCKUX Cyaax
He prBesio K GOpMUPOBAHUIO B POCCUICKOM NOKTPHUHE FOCTIOCTBY-
IOILIETO0 MHEHH S B [10J/1b3Y BbIBOJIA O BO3MOXXHOCTH UCKJIIOUEHUS Ipa-
Ba Ha OCIIApMBaHMUe B MEXYHapPOJHOM KOMMEPYECKOM apOUTpasKke.
Tax, yxe B 2011 r. B.B. fIpkoB oT™meuarn, uto BBUAY PyHAaMEHTab-
HbBIX pas3uunii MeXy TPeTeHCKHUM CyI0M U Me1yHapOJHOM KOM-
MepuecKuM apouTpakeM mosoxenue ct. 40 3akoHa O TpeTenCcKux
CyJax, yCTaHaBJIMBaloILee OCeICTBUS yKa3aHNs Ha OKOHYATe Ib-
HOCTb peLIeHUI TPeTeNCKOro Cya, He MOXXeT IPUMEHSIThCS K MeX-
JIyHApOAHOMY KOMMepUeCKOMY apOouTpaxy™.

#  Tlocranosnenue PAC Mockosckoro okpyra oT 08.10.2009 r. N KT-A40/9433-09 ro neny
Ne A40-5722/09-39-68 u onpenenenue BAC PO ot 29.12.2009 r. N2 BAC-15525/09
0 TOMY XK€ IeTTy.

¥ Apkoe B.B. OcnapuBaHue pelLIeHniI MeXIyHapOAHbIX KOMMepUeCKUX apOuTpaxeil
U TpeTeiicKuX cynoB (OTAesbHbIe BOnpochl) // PasBuTe ocHoBHBIX uzei ['paxaan-
CKOro Kojekca Poccun B COBpeMEHHOM 3aKOHOJATENIbCTBE U CyAeOHO IpaKkTHKe:
C6opHuk crareit, nocssiuenusiit 70-netuto C.A. Xoxnosa / mox pen. C.C. Anekceesa.
M., 2011; KommeHTapuit K ApOUTpa>kHOMY MpoLeccyaabHOMy Kofekcy Poccuiickoit
deneparyn (moctaTeiinbri). 3-e uan. / nox pex. B.B. fipkosa. M.: UndoTponuk Menna,
2011 (xommeHTapuii k cT. 230, 1. 5. ABTOp KOMMeHTapus B. B. fIpkos). Bnpouewm, E. B. Ky-
npsiBuesa eme B 2003 r. BpIcKa3biBa/ia IPOTHUBOIOJIOXHOE MHEHUE: «OCNapUeaHue He-
donycmumo, ecu mpemetickum cozauieHuem npedycmompeHo, 4mo «petuenue mpemeli-
CK020 cyda si8aislemcs okoHuamevHbim» (cm. 40 3akona 2002 2.). Xoms makoti Hopmbt u. 1
cm. 34 axona 1993 2. He codeprucum, HUUMO He Mewaem cCMoPOHAM 8KHUUMb N000OHO20
poda ycnogus 6 mexcm apbumpaxcroii ozogopku» (Hayuso-pakThdecKuit KOMMeHTa-
puit k I'paxkaHcKOMy mpoleccyanbHOMy Kofekcy Poccuitckoit @enepaunn (mocra-
TeitHbIi) / mox pexn. B.M. XKyiikosa, B.K. [Tyunnckoro, M.K. Tpeymnukosa. M., 2003.
(koMMeHTapuil K cT. 418).
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B.P. KapabenbHUKOB, ofiiep>KBasi BBEIEHNE BO3MOXKHOCTH OTKa3a
OT IpaBa Ha OCMapuBaHue apOUTpaXkHOTO pelieHus de lege ferenda,
¢ ToYKM 3penus de lege lata no cocrosaunio Ha 2012 1. oLleHMBaeT Kak
MpaBUJIbHYIO paHee rOCMOICTBOBABIIYIO TPAKTHKY, JOMYCKAOLIYIO
OTKas3 OT lpaBa Ha OCllapyMBaHue JIMIIb pellleHni BHYTPeHHUX Tpe-
TeHCKUX CyfoB*.

Tax>xe BbI3bIBaeT ONpesie/IEHHOE COMHEHUE U CPOPMUPOBABILASICS
B TOCY/IapCTBEHHBIX apOMTPaXKHBIX CyJaX MPAKTHKA CChIIKH Ha MO-
noxenue naparpada 44 Pernamenta MKAC nipu TIIIT PO 2005 ., co-
IJIACHO KOTOPOMY apOUTpa)kHOe pelleHe sIBIISIeTCS] OKOHYATe TbHBIM
¥ 00513aTe IbHBIM [J151 CTOPOH C [JAThI €r0 BhIHECeHMsL. [lake He yUUThI-
Bas, uTO Pppasa B ykazaHHOM naparpade PernamenTa He nporusa Ol
HalpUMep, TeCT, ycTaHOBJIeHHbIM BepxoBHbiM CynoM llBelinapun,
Ba)KHO, Ha Halll B3IJIs]], OTMETUTDb criefymouiee. [ocynapcTBeHHble
cyznbl PO ncxonst us npaBuia o NIpMMEHEHNH BepCUU peraMeHTa,
NelCTBYOLE Ha MOMEHT pacCCMOTpPeHHUs criopa. Mex 1y TeM paHee
neiictBytomuil pernameHT MKAC npu TIIIT PO He conepxan nono-
eHMst 00 OKOHUATebHOCTH apOuTpaXkHoro perreHus?!. [Toaoxe-
HMe HOBOI1 Bepcuu PernameHTa 06 OKOHYATEJIBHOCTH apOUTpaxK-
HOTO pelIeHUs] — eCJIM AONYCTUTb, YTO OHO BJIeUeT UCKJIOUEeHne
npaBa OClapuBaHUsl pelIeHUs] MeXIYHapOAHOT0 KOMMepYeCKOoro
apOuTparka — JOJKHO, Ha Halll B3IJISI/I, PACCMATPUBAThCsI KAK HOBOE
Y HEOXXMJJaHHOE /17151 CTOPOH, BCJIEJICTBUE UETO BKJIIOUEHHE CTOPO-
Hamu apOUTpaskHoi oroBopku B monb3y MKAC mipu TIIIT PO B me-
puon aericteus npeapiayueit Bepcuu Pernamenta MKAC npu TIIIT
P® He o3HauaeT cornacus CTOPOH Ha U3MEHEHN s, IPOU30LIe e

4 Kapabenvrukoe B.P. Mex 1yHapOiHbIi KOMMepUecKuii apoutpask: YueOHuk. M.: Uudo-
Tponuk Meaua, 2012. C. 256-257.

4 Buikun M.C. HoBblit PernameHT Mex1yHapOZHOr0 KOMMepUeCKOro apouTpaxHoro cysa
npu ToproBo-npombliieHHoH nanare Poccuiickoit ®eneparyu // MexyHapogHbIi KOM-
MepuecKuit apOuTpask: CoBpeMeHHble IpobieMsl i pereHusi: COOpHUK cTaTedl k 75-7e-
THIO MeXAyHapOJHOr0 KOMMEPYECKOro apOnuTpaskHOro cyaa npu ToproBo-npoMbii-
nexHoit nanare Poccuiickoit ®enepanuu / Ilox pen. A.C. Komaposa. M., 2007.
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B HOBOI1 pefjakLiny aToro Pernamenta*’. Mexy TeM Kak MUHUMYM
B 11ByX fenax PAC MocKoBCKOro okpyra, Hofiilep>KaHHbIi B 1ocJie-
nytoeM kosuteruent cyneit BAC PO, npumenun HoBy1o Bepcuio Pe-
rnamenta MKAC mipu TIIIT PO 11 060cHOBaHM s TpeKpaliie st Po-
M3BOJICTBA 110 Jie1y 00 OCliapuBaHUK PeIleHuUs] HECMOTPSI Ha TO, UTO
Ha MOMEHT 3aKJIIOUeHus1 apOUTpaXKHOro cornarienus PermamMeHT
MpaBuiIo 06 OKOHYATENTBHOCTU He yCTaHABIUBAT Y,

B cBSA3M C U3710)KEHHBIM MOXKHO CJIe/IaTh BBIBOJL: €CJIM apOUTPaXkKHOE
cornarienue 6b10 3aKoueHo 10 2002 r., Korga BCTYIu B cuiy 3a-
KOH O TPETENCKUX Cy/iax, K COT/IAleHN 0 00 OKOHUATEIbHOCTH ap-
OUTPaXKHOTO PELIEHUS JOIDKHbI IPEIbABIATbCSA OOJIEE KECTKUE
TpeboBanus. Cama mo cebe ppasa 06 OKOHYATEILHOCTH U 00sI3a-
TEJbHOCTHU apOUTPAKHOTO PEIIEHUS B COTTIAIIEHUSIX, 3aKTFOUEHHbBIX
B 9TOT IIE€PHUOI, HE I0JDKHA UCKJTI0YATh PaBo Ha 3asgBjieHue 00 OT-
MeHe apOuTpaskHoro penrerns. OMHAKO €CJIM CTOPOHbI [Py rafasim
noceyioliee u3MeHe e apOuTpax HOM MPAKTUKK U SICHO YKa3aJiy,
4YTO OHU UMEIOT B BULNYy MMEHHO UCKJIIOYEHNME ITPABd Ha OCIIaprBaHUE
pelleHus TI0 MECTY TPETENCKOro pa3duparenbCTBa, HET, BUIUMO,
MPUYKH HE MPU3HABATH IOPUANYECKYIO CUITY TAKOTO COTJIALIEHMUSL.
Ecivi ke OKOHYATEIbHOCTD apOMTPAKHOTO PELIEHSI BbITEKAET U3 ap-
OUTPaXKHOTO peraaMeHTa, BKIIOUEHHOTO B apOUTPaXkHYI0 OroBOp-
Ky TIOCPEICTBOM OTChUIKH, TO TOCYIaPCTBEHHOMY CYIy HAJIEKUT
YI0CTOBEPHUTHCS, YTO YCIIOBKE 00 OKOHUYATENBHOCTH apOUTPAXKHOTO

2 Tlogpobuee cM.: AeeavHuykuii A.A., [Tempoay O./[]. [leficTBrue apOuTpaXkHbIX pernia-
MEHTOB BO BpeMeHH // HoBble rOPH30HTEI MeXXAYyHAPOAHOrO apburpaxa. Boim. 1/
nop pend. A.B. AcockoBa, H.I. BunkoBsoii, P.M. Xoabikuza. M.: MapoTponuk Menua,
2013. C. 168; Scherer M., Acceleration of Arbitration Proceedings — the Swiss Way: The
expedited Procedure under the Swiss Rules of International Arbitration // Zeitschrift fiir
Schiedsverfahren. Heft 5. September/Oktober 2005. P. 231.

4 Tlocranosnenre @AC Mockosckoro okpyra ot 25.09.2008 r. N° KI'-A40/7843-08 o neny
Ne A40-827/08-68-22 n ompenenernie BAC PO ot 22.12.2008 r. N 16125/08 1o Tomy e
neny; noctaHoneHne ®AC Mockosckoro okpyra ot 08.10.2009 r. Ne KT'-A40/9433-09
o neny N° A40-5722/09-39-68 u onpenenenrie BAC PO ot 29.12.2009 r. N° BAC-15525/09
0 TOMY e [eTTy.
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peenrda MMEJIOChb U B BEPCHU PETTIAMEHTA, CymeCTBOBaBmeﬁ Ha MO-
MEHT 3aK/JIIOYEHU I ap6I/ITpa)KHOI‘/'I OrOBODPKM. HOe noB/ieueT HeOXK -
AaHHbIE [J14 YIaCTHUKOB MEXAYHAPOAHbIX KOMMEPYECKUX CIIOPOB
IMocCyeacTBUd.

3.2. KombuHayus nonoxkeHus apbumpa>kHo2o peznameHma
U 020B0OpKU 06 okoH4YamenbHoCcmu peuwieHus

Kak ormeuaeTr A.B. Acockos, B nenax 06 ocrapyBaHUM peLieHHi
MKAC npu TIIIT PO cyabl cchinanuch Ha fBa 006CcTOgITEeNbCTBA:
BO-TIEPBbIX, Ha Pppasy B apOUTPaXKHOM COrTIALIEHNH 00 OKOHYATEe b-
HOCTH peLleHUs]; BO-BTOPbIX, HA COOTBETCTBYIOLLee [0J10keHne Pe-
rnamenta MKAC npu TIIIT PO, [Ipu 3TOM HENOHSTHO, HACKOIbKO
BA)KHBIM SIBJISIETCSI KQXK/I0€ U3 YKa3aHHBIX 00CTOSTEIbCTB; B YaCT-
HOCTH, HEIIOHATHO, SIBJISIETCS JIM JOCTaTOUHBIM yKa3aHNE Ha OKOH-
4aTesbHOCTD PEIleHus], CiellaHHOe B apOUTPaXHOM periaMeHTe,
771t BBIBOZIa 00 OTKa3e OT [paBa Ha OCapyBaHMe.

A.B. ACOCKOB NPUXOAUT K BBIBOAY, UTO IJIS1 AEACTBUTEIBHOTO OT-
Kasa OT IpaBa Ha OCMaprBaHKe He0OXOAMMO yKa3aHue Ha OKOHYa-
TEJIBHOCTb B CAMOM TEKCTe apOUTPaKHOU OrOBOPKH, & HE TOJIBKO
B apOUTPaXKHOM periaMeHTe. YKa3aHHbIN BbIBOJ [IE/IAETCSI HA OCHO-
BaHUU ABYX apT'yMEHTOB: BO-IIEPBbIX, aHATU3UPYIOTCS JOKTPUHAIIb-
Hble MOJXO/bl K TOJIKOBaHMIO MOsoXeHus cT. 40 3akoHa o TpeTeii-
CKHX CyJiax, B COOTBETCTBUM C KOTOPbIMU OJIHOTO JIMILIb yKa3aHUs
B apOUTPaXHOM PErIaMeHTe HeJJOCTaTOYHO J171st 3G HEKTUBHOTO OT-
Ka3a OT IpaBa Ha OCllapyMBaHue; BO-BTOPBIX, IPY aHAIU3€e paccMo-
tperHbIx DAC MOCKOBCKOro OKpyra [ie1 00 ocliapiBaHNy pelieHuit
MKAC npu TTIIT PO oTrmeuaeTcs onpeseneHHast 3aKOHOMEPHOCTD —
BO BCEX 3THUX JieJ1aX CyZ OTMETHJI U [I0JIOKEHUE PeriaMeHTa, U Io-
NI0KeHre apOUTpaXHOU OroBopku®, B KauecTBe MOMOTHUTEBHO-

. Acockoe A.B. [JomycTUMOCTD COrnamieHuit 06 nckodenun ocnapusanust. C. 14-15.
% Hasio OTMETHTD, YTO 3Ta 3aKOHOMEPHOCTD I10Ka He HapyIIeHa: B IPUHSATOM YKe Mocie
crarbn A.B. AcockoBa nocranosnennrn ®AC MoCKOBCKOTr0 OKpyTa, KOTOPbIM TPU3HAHO

278



Arenpunukuii A.A., Tlerpons O. 1.

ro apryMeHra npusejieHa nosuuus Bepxosroro Cyaa llIBeiinapuy,
NpeIbSABIISIOIETO KECTKHE TPeOOBAHUS K COTTIALIEHUIO 00 UCKITIO-
YeHUU OCIIApUBAHUS apOUTPAKHOTO PEIIEHU.

Bmecre ¢ Tem coobpakeHue, OCHOBAaHHOE Ha TOM, YTO CY/Ibl, TIpe-
Kpalias npou3BOAICTBO M0 eIy, MOCTOSIHHO CChIJIATIUCh U HA TOJIO-
)eHue apOUTPaXkKHOTO PErIaMeHTa, M Ha 3aKPEeIJIEHHOE CTOPOHAMU
B apOUTPaXXHO! OrOBOPKE MPABMUIIO, HA HAIIl B3TJISAM, MOXET ObITh
PaBHOBEPOSITHO BbI3BAHO JIBYMsI OOCTOSITEIbCTBAMU: KaK TEM, UTO
®AC MOCKOBCKOT0 OKpyTa fojaraeT He0OXOAUMbIM HATMUYKE ITUX
JIBYX 9JIEMEHTOB B COBOKYITHOCTHU; TaK 1 TEM, UTO B CUJTy IPOCTOTO
COBIIA/IEHUS BO BCEX PACCMOTPEHHbIX JIeJlaX HaJIMUeCTBOBaIM 00a
13 3TUX 0OCTOSITENbCTB, BCIEACTBUE YErO CYA OblI JIUIIEH HEOO-
XOJIVMMOCTH BBICKA3bIBAaTbCS O 3HAUEHUU KaXKJJOT0 U3 3TUX 00CTOs-
TeJbCTB M0 OTAEbHOCTH.

IIpu aHanu3se npakTuKKU npumeHeHus cT. 40 3akoHa 0 TpeTeNCKux
cyJzax, KoTopas, 1o CyTH, oJiBesia POCCUICKHUE CYyAbl K BbIBOAY
0 OWCMO3UTHUBHOCTH CT. 34 3aKOHa O MEXYHapOJHOM KOMMep-
4yecKoM apOuTpaxke, oOHapyxuBaeTcs cieayoiiee. [Io oqHOMY
u3 fien1, paccMoTpeHHomy B 2012 r., DAC MoCKOBCKOro OKpyra npsi-
MO CTOJIKHYJICSI C PaCCMaTpHUBaeMOoii Tpob1eMoii: TpeTeiicKast oro-
BOpKa He CcofieprKajla yKa3aHus Ha OKOHYaTeIbHOCTD, B TO BpeM4
Kak pernameHT PenepanbHOro TPeTEMCKOro Cyza, IpaBuiaaM Ko-
TOpPOTrO OBbLJIO MOJAYUHEHO TPETENCKOe pa3duparTebCTBO, TAKOE
yKasaHue copepxKalt:

«Coznacuo nynkmy 8.2 dozoeopa nocmasxu N° TII-01
om 10.06.2010 2. cnopet u pasHozaacus mexcoy cmopoHamu,

3aKOHHBIM IIpeKpallieHne IPOU3BoACTBa 110 ey 06 otMeHe perennss MKAC npu TIIIT PO,
Cy/[ TaK>Ke OTMETHII U [I0JIOKEHHE apOUTPaXkHO OTOBOPKHM 00 OKOHYATEIBHOCTH, U CO-
orsercTBylomuii naparpad Pernamenta MKAC npu TIIIT P®: [Toctanosnenue PAC Mo-
CKOBCKoro okpyra ot 13.12.2013 r. Ne ©05-16476/2013 mo nenry Ne A40-111292/13-52-1035.
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B03HUKWIUE UNU MOZYULUE BOHUKHYNMb 8 C813U C 002080pOM (KOH-
KpEMHbLM NPABOOMHOUWEHUEM), 6 MOM HUCTE C6A3AHHbLE C €20 34~
KJIH0UeHUEM, UCNONHEHUEM (HEeUCNOJIHEHUEM U HEHAOIEHCAUWUM
UCNOJIHEHUEM), USMEHEHUEM, PACTMOPICEHUEM, NPUSHAHUEM Hedell-
CMeumenbHbLM (NOSHOCMbIO UL YACMUYHO), NOOKENCaAm nepeoa-
ue Ha paccmompeHue nocmosiHHo deticmsytoujezo GedepanvHozo
mpemelickozo cyda 0/ pa3peuleHus 8 COOmeemcmasuu C e2o pe-
aaamermon. (...)

J10800 1canobut 0 HedbIACHEHUU CYOOM HAAUUUS 8 MPEMELICKOM
CO2NaweHUU yc08Us 00 OKOHYAMeNbHOCMU peuleHUs mpemeli-
CK020 cyda HecocmosimeieH.

Coenacro nynkmy 3 cmamou 7 @edepanbHozo 3aKoHa
om 24.07.2002 2. N° 102-@3 «O mpemeiickux cydax 6 Poccutickoli
Dedepayuu», eciu cmMopoHbl He 002080pULUCE 00 UHOM, MO Npu
nepedaue cnopa 8 nocmosiHHo delicmayrowuti mpemetickuti cyo
npasua nocmosiHHo deticmeyroujezo mpemelickozo cyda pac-
CMaAMpueaomcs 6 Kauecmee HeomsemaeMoli yacmu mpemeli-
CK020 CO2NAUEHUS.

Taxum obpazom, peznamenm @edepanvHozo mpemeiickozo cyoa,
codepycawyuti ycno08ue 06 OKOHUAMENbHOCMU PeUlEeHUs], 1815emCs
HeOMBeMIEMOL HaACMbI0 MPeMelcKO20 CO2NIaueHUsl, 3aKNIOUEH-
HO020 Mexcdy cmopoHaM, a, c/1e008amesibHo, yCa08uUe 00 OKOHUA-
meabHOCMU peuleHus. mpemetickozo cyda cmopoHamu mpemeti-
CK020 CO2NAUEHUS CO2NACOBAHOMC.

YkazanHas no3unus PAC MocKoBCKOro okpyra NpocMaTpuBaeTcst
TaK>Ke B LIeJIOM psijie [eJ1, B KOTOPBIX IIPY HAIU4MK $ppasbl 00 OKOH-
4aTeIbHOCTH PeLleHHsl TPETENCKOro Cyaa TOMbKO B apOUTPak HOM
pernaMeHTe CyJ KacCallMOHHOM MHCTaHLIMY NIPU3HaBas 3aKOHHbIM

% TlocranoBnenne ®OAC MockoBckoro okpyra ot 05.03.2012r. nmo geny
N¢ A40-102962/11-69-886.
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npekpalleHre Npor3BoACTBa 1o aeny?. Takas e Mo3uLus sBHO
BoickazaHa OAC 3amaHo-CrOUPCKOro OKpyra o oJHOMY U3 feis.
C npyro# CTOpOHBI, KaK MUHMMYM B OJJHOM JieJIe IpYTroii Kaccalu-
OHHbIIT apouTpaxHbiii cy — OAC [TOBOMKCKOro OKpyra — BbICKa3as
TMIO3UIIMIO B [10J1b3y HEOOXOUMOCTH yKa3aHKs HA OKOHYATETIbHOCTh
B CAaMOM TeKCTe apOUTpa)KHOI OrOBOPKH, @ CCIIKY Ha MOJIOKEHUE
apOUTPaKHOTO pernamMeHTa He TPUHSI, OCKOJIbKY MaTepuanamu
Jiesia He TIOATBEeP)KJaI0Ch, YTO MpaBuaa 00 OKOHYATEbHOCTH, CO-
IiepyKalrecs B pernaMenTe, OblIM U3BECTHBI CTOPOHE, OCIIAPUBAI0-
1[ei perieHre apOUTPOB, B MOMEHT TPETEMCKOro pasbuparenbcTBa’.

B 107163y MO3UIIMK O TOM, YTO CChIJIKA HA OKOHYATETbHOCTD Pelle-
HHUS TPETEMCKOro Cyzia B OHOM TOJIbKO apOUTPaXHOM perjaMeH-
Te HeZI0CTATOYHa /st BBIBOJA 00 OTKA3e OT paBa Ha OCapiUBaHUe
apOUTPa>KHOTO PeIeHu s, MOKHO Oblio Obl puBecTH aeno GAC
MOCKOBCKOr0 OKpyra, B KOTOPOM, KaK CJIelyeT U3 aHaiu3a onpe-
JieNieHst Cy/a MePBOii MHCTAHIWH, B TPETENCKOI OrOBOPKE HE CO-
[IepXKanoch MpaBuio 00 OKOHYATENTbHOCTH apOUTPAXKHOTO peliie-
HH$, HO TaKO€e MPABUIIO COIEPXKAIOCh B PErNlaMEHTE TPETEHNCKOro

7 Tlocranosnenust PAC Mockosckoro okpyra ot 25.10.2013 r. mo neny N A40-69976/13-
50-654; ot 13.02.2012 r. mo mneny N° A40-106550/11-52-890; ot 28.02.2012 . mo meny
Ne A40-106547/11-63-813; ot 26.04.2012 r. mo memy N° A40-102939/11-56-867.

% Tlocranosnenne PAC 3amaguo-Cubupckoro oxpyra ot 11.01.2010r. mo neny
Ne A45-12292/2009.

¥ Tlocranosnenne ®AC [ToBomxckoro okpyra ot 07.07.2010 r. mo memy Ne A65-5419/2010
(oTMEHa ompefiesIeHHs HIDKECTOSIIIETo Cy/a ¢ HallpaBJIeHUeM Jiesla Ha HOBOe paccMo-
TpeHUe COMHHUTEJbHA ellle U TIOTOMY, YTO CYJ, TPeKpaTUBLINI IPOU3BOACTBO I10 3a5B-
JeHnIo 06 OTMEHe peLIeHNsT TPETEHCKOro Cyza, TUM Xe OlpefesieHHeM pacCMOTpes
1 YAOBJIETBOPUI 3asIBI€HHE O Bbllaye UCIONHUTEIbHOTO JIMCTa HA UCIIOJIHEHUE pe-
IIEHKs! TPETENCKOro Cy/a, T.e. HCCIeJoBas BCe 00CTOSATENbCTBA, KOTOPbIE MOT/IH Obl
J1eYb B OCHOBY OTMEHBI PeIlIeHNs TPETEHCKOro Cy/a; oIy YaeTCst, BOIPOC ObUI HCKITIO-
YUTEJIbHO IIPOLleCCyasbHbIl — OTKa3blBaTb B OTMEHE PeLIeHHs TPETEHCKOro cyia unn
HpeKparliaTh MPOM3BOACTBO 110 TOMY 3asIBJIEHHIO, YTO He TpebyeT OT KacCcalMOHHOI
WHCTAHIMY BO3BPAIleHNs [ie/la Ha HOBOe pacCMOTpeHwne). B mopaepskky Takoro pere-
HHMS 0 HEOOXOAMMOCTH COIIALIeHUs] 00 OKOHYATEIbHOCTH B TEKCTE CaMOM apOUTpaXx-
HOI1 OTOBOPKHM CM. Takxe: Boxdapenko B. TpeTeiicKuii cys: Teopus 1 npakTuka // Kop-
nopatusHbIi opuct. 2006. Ne 1.
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cyna — Tpereiickoro cyna npu TIIIT MockoBcKoii obnacTu. Cyn nep-
BOI MHCTAHI[MK OTKA3a/l B YIOBJIETBOPEHUH 3asIBJIeHUsI 00 OTMEHE
¥ ObLT OAIIEPXKaH KaccaoHHbIM cynom®. OTKas B y0BIeTBOpE-
HMMU 3asIBJIEHNS, a He ITpeKpallieHe POU3BO/ICTBA I10 ey, CBUe-
TebCTBYET O TOM, YTO CYy/Ibl He IPU3HAJIM COTTIaCOBAHHBIM YCJIOBUE
006 okoHuarebHOCTH. OTHAKO 38 MECHII 10 BBIHECEHH ST 3TOTO Pelile-
H1s1 DAC MOCKOBCKOro OKpyra Ioji pyKOBOJICTBOM TOT'O e Ipejice-
NlaTesIbCTBYIOLIEro CybU MPU3HaJ 3aKOHHBIM OTKa3 B YJIOBJIETBO-
peHuu 3asiBiieHns1 00 OTMEHE pelleHus TPETENCKOro Cyia HECMOTPsI
Ha TO, YTO YCJIOBKE 00 OKOHUYATENBHOCTHU PELleHNs TPETENCKOrO Cy1a
COZIepyKanoch, Kak cyelyeT U3 I0CTaHOBJIeH! 1 KaCCallMOHHOT O Cy/a,
B apOUTpaXkHOU OroBopKe®'. BeposiTHee Bcero, M B TOM U B IpyroM
ciyvae peyb uaet 06 onOKe Mpu OMpeieIeHN] TPOLECCYaTbHOM
bopmbl cynebHOro akTa®.

Takum 06pa3oMm, Kak MPeICTaBISAETCS, B HACTOSIIIIEE BPEMSI [TPUME-
HUTEJIbHO K TPETEMCKUM CyaM IpeobiazaeT KaccalMoHHas IpakK-
THKa Ha ypPOBHE OKPYTOB, COIJIACHO KOTOPOH yKa3aHue Ha OKOHYa-
TEJIbHOCTD PelleHNs apOUTPOB B periaMeHTe J0CTaTOYHa [1isl BbIBO-
1a 00 UCKITIOUeHUY 3asIBJIeHUs1 00 OTMeHe apOUTPaKHOTO PEIIeHHSI.

Bo Bcex fenax, rje 370 ObUI0 MPU3HAHO, CY/Ibl CChUIAUCH Ha MOJIO-
KeHue 1. 3 cT. 7 3aKoHa O TpeTeiCcKUX Cy/axX, COrJIaCHO KOTOPOMY
€CJIM CTOPOHBI He JIOTOBOPU/IMCh 00 MHOM, TO IIPH Mlepejiaue Cropa
B [IOCTOSIHHO JEMCTBYIOIIUI TPETENCKNIA CyA IpaBua IOCTOSSHHO
NENCTBYIOLLEro TPETENCKOro Cyla pacCMaTpUBAIOTCSl B KaYeCTBe
HEOTbEMJIEMOM YaCTU TPETEMCKOrO COrallleHusl.

0 Tlocranosnenue OAC Mockosckoro okpyra ot 05.08.2013r. nmo geny
Ne A40-139678/12-143-736.

St TloctanoBnenne @OAC Mockosckoro oxpyra ot 08.07.2013r. mo peny
Ne A40-25584/13-68-272.

52 Takas e omnb6ka B nocranonennn PAC Mockosckoro okpyra ot 20.06.2012 r. o geny
Ne A41-2353/12.
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Bmecre ¢ Tem B a03. 6 cT. 2 3aKOHA O MEXIYHAPOAHOM KOMMepue-
CKOM apOuTpaske 3apUKCUPOBAHO 10 CYIIECTBY TAKOE 5Ke [TPABUIIO:
€CJI1 B KaKOM-TTMO0 TTON0XKEHUHU YKa3aHHOTO 3aKOHA MMEEeTCsI CChIIKA
Ha TO, UTO CTOPOHBI COITIACUIIMCH UJIM YTO OHU MOTYT COTJIAaCUTbCS,
uu B mo00i ipyroit popMe NMeeTCs CChUTKA Ha COTJIallieHue CTO-
POH, TaKO€ COrJIallleHr e BKITFOYAET T00bie apOUTpaskHbIe MPABUIIa,
yKa3aHHbIE B 9TOM COIJIaLeHNH.

Takum o6pasom, eciu B GirpkaiitieM OyayiinemM Ha pacCMOTpEHHUe,
K npumepy @AC MockoBcKoro okpyra, nonajeT crop, B KOTOPOM
CCBUIKA HA OKOHYATEJIbHOCTD PELIEHNsT MEXAYHAPOJHOr0 KOMMEp-
4ecKoro apourpaxa OyaeT ComepXaTbCsl TONBKO B apOUTPaKHOM
pernameHTe, HO He B apOMTPaXKHOW OrOBOPKE, MPECTABIISETCS,
4TO C OOJIBIION 107€t BEPOSITHOCTH CY/I TIOATBEPAUT PUMEHEHNE
1. 3 cT. 7 3aKOHA O TPETEHUCKUX CyAaX, BO3MOXXHO, IOIIOJTHUTEJIbHO
060CHYET CBOE CY)JIeHHE CChUTKOM Ha a03. 6 CT. 2 3aKOHA O MEX Y-
HapOZHOM KOMMepYeCKOM apOUTpaXke 1 IPEKPATHUT IPOU3BOZICTBO
1o fieny 00 ocrapuBaHuK apOUTPaXKHOTO pelLieH s

Kak cnenyer us chopmupoBastueiics B PO B nocieHee BpeMs pak-
TUKU, POCCUICKUM CyJlaM He CBOMCTBEHHA OCTOPO>XXHOCTb, KOTOPYIO
nposienseT Bepxosubiii Cyp llBelinapyy npu onpeeneHny KpuTe-
pueB [efCTBUTENPHOCTH COIIallieH!st 00 OTKase OT paBa Ha ocra-
prBaHUe apOUTPaKHOTO PEeLIeHus>; CIeI0BaTebHO, U TPU3HAHUE
[IEICTBUTENBHBIM COTTIAIIEHUsT 00 UCKIIIOYEHUN OCTIapUBAHUS ap-
OMTPaXKHOTO PeLeHNsI IOCPENCTBOM OZIHOI TOJbKO CCHUIKHM Ha ap-
OUTpaXkHbIi1 periaMeHT Hesb3s1 OyaeT MpU3HaTh BBIOWBAIOIMM-
CS1 U3 NOAXBAUYEHHOW POCCUMCKMMU CYAaMH TEHAEHLUU, KOTOPYIO
A.B. AcockoB xapaKTepu3syeT Kak «Haubonee nubepanpHyo»*,

% Cm. Takxke aprymenTanuio I. BopHa B mosb3y Gosee xecTKux TpeGoBaHMIi K cornarie-
HuIo 06 OTKa3e OT IpaBa Ha OClapuBaHue apOuTpaxHoro pemenus: Born G., Op. cit. P.
2666.

% Acockog A.B. [JonycTEMOCTD cornamieHuii 06 nckiovenun ocrnapusanus. C. 13.
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[IpencraBnsietTcs, 4To NpeAnosaraeMoe peleHre He SIBIISIeTCS He-
npezckadyembIM. [lonoxxenus 1. 3 cT. 7 3akoHa 0 TpeTeNCKUX Cyax,
a03. 6 cT. 2 3aKOHa 0 MeXXAYHAPOAHOM KOMMEPUECKOM apOuTpaxe
yCTaHaBJIMBAIOT, YTO MPaBUIa apOMTPAXKHOTO pernaMeHTa BKIIF0Ya-
I0TCs1 B apOUTPaKHOE COTIalleHne OCPEICTBOM CChUIKMU; TTOIOXKE-
HUE O TOM, YTO MOCPEICTBOM CCBIJIKM Ha apOUTPasKHbIIT peraMeHT
(nm60 Ha NOCTOSIHHO JEeNCTBYIOLUIUHA TPETEHCKUI NHCTUTYT) CTOPOHBI
NOCTUTIIM COTJIALIeHUS O IPYMEHEHUU BCeX MOJIOKEHUH 3TOrO pe-
IJIaMEeHTa, KaXkeTcst 60Jiee COOTBETCTBYIOIMM TEKCTY 3aKOHA, YeM
OrpaHUYUTENIbHOE TOJIKOBAHME, B Pe3y/bTaTe KOTOPOro KaKHUe-To
TOJIOKEHUSI apOUTPAKHOTO PeriaMeHTa CYUTAIOTCS YaCThIO COTJIa-
LIEHUS] CTOPOH, @ KAKME-TO — HeT.

[IpOTHBOIIONOXHOE pellieHre — yCTaHOBIIEHVE Goee MbepabHbIX
TpeOOBaHmi1 K COIVIAIIEHHIO 00 OKOHYATEIbHOCTH BO BHYTPEHHEM
TPEeTEeNCKOM CyJie (AOCTaTOUHO perlaMeHTa, Ha KOTOpbIN clenaHa
CCBUIKA), YeM K COTJIAIIEHUI0 00 OKOHYATETbHOCTHU PELIEHUS MEXK-
JIyHApOIHOTO KOMMepUeCcKOro apouTpasxa (CChUIKa HeJOCTaTOuHa,
HEOOXOIMMO MPSIMOE BbIPAXKEHUE BOJIM IMEHHO B apOUTPasKHOM Oro-
BOPKE), — BUIUMO, Oy/IeT IPOTUBOPEUUTD TEH IEHIINH, COTJIACHO KO-
TOpOIi B IPAaBONOPSIKaX, B KOTOPbIX UMEETCs yaln3M BHYTPEHHUX
TPETENCKUX CY/I0B 1 MEXIYHAPOAHBIX KOMMEPUYECKHMX apOUTpaKeii,
6oee nmubepasbHbIM ABJISETCS PETYINPOBAHUE MEXTYHAPOIHOTO
KOMMepUeCcKoro apourpaxa®.

Bmecre ¢ TeM 110 MOMEHTA, KOT/1a CY/Ibl BBICKaXKyTCsI O MOCIIE/ICTBU-
X yKa3aHusl Ha OKOHYATEeIbHOCTh apOUTPASKHOTO PEIIEHUS TOBKO
B PEr/iaMeHTe MeXyHapOJHOIO KOMMEPYECKOro apOuTpaxa, CTo-
pOHaM, HaMEPEHHBIM COXPAHUTh BO3MOXXHOCTD MO/Iauy 3asIBIEHUS
00 oTMeHe apOUTPa’KHOTO PENIeHUs], MOXET ObITh PEKOMEH/IOBAHO

% Tamxe. C. 6.
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MCKJTI0YaTh 100 orpaHnunBaTth aeiicteue § 44 Permamenta MKAC
npu TIIIT PO.

3.3. Bo3moxxHocmb omkasa om npasa Ha ocnapusaHue
apbumpa)kHo20 peleHus 8 CBA3U C HapyluieHueM
nybnu4Ho20 nopsAdka

3HauYUTeNbHBIN HHTEPEC MPeACTaBseT BOIPOC O TOM, BO3MOXKEH U

OTKa3 OT OCMapUBaHUs apOUTPAXKHOTO PeLIeHHUsI TI0 TIOObIM OCHO-

BAHUSM, B YaCTHOCTH, B CBSI3U C HApYLIEHWEM MyOIMIHOTO MOPSIAKA.

Bomnpoc aToT nHTEpeceH, B YaCTHOCTH, TIOTOMY, UTO MHOCTPaHHbIE

PABOIOPSAIKY, TPU3HAIOIINE IeiCTBUTEIBHOCTD COTTIallIeH st 00 OT-

Kase OT MpaBa Ha OCrapruBaHue apOUTPAXKHbIX PEIIEHU, TIOJXOMIST

K 9TOMY n0-pa3HoMy. Tak, Bepxosubiii Cyp llIBefliniapuu nonaraet, 4to

cornaiieHue 00 0TKase OT [paBa Ha OCMIApUBaHKUE BKIIIOUAET B ce0s

¥ OTKa3 OT [1paBa Ha OCllapMBaHKe pelleHus B CBSI31 C HapylLIeHueM
ny6muHoro nopsiaka®e. C apyroii croposi, B LLBeryn cTOpoHbI MO-

T'yT UCKJIIOYUTb CBOMM COIJIallIeHneM OCllapiBaHNe pelleHts JIUIIb

10 OCHOBaHMSIM, IEPEYNCIIEHHBIM B CT. 34 3akoHa [lIBenuu «06 ap-

OuTpaske», B TO BpeMs KaK HapyIlleHue myOGInyHOro mopsijaka Kak

OCHOBaHUE HUUYTOXXHOCTH apOUTPaXKHOTO pelleH s TpeyCcMaTpu-

BaeTcd CT. 33 yKa3aHHOTO 3aKoHa>".

[TockonbKy OTKa3 OT IpaBa Ha OCliaprBaHKe apOUTPaKHOTO pelLie-
HU$ YCTONYMBO PU3HAETCS CYAeOHOI TPAKTUKOM JIMLIb C HeJlaBHe-
ro BPEMEHHU 110 aHaJIOTuH ¢ perynrpoBaHueM CT. 40 3akoHa o Tpe-
TENCKUX Cyax, IPeACTaB/IsgeT ONpeIe/IEHHbIX UHTEPEC peLIeHne

5 ATF 134 111260; Acockog A. B. JlomycTHMOCTb COTVIALIEHHH 00 HCKITIOUEHNH OCTIapUBAHHSL.
C. 17. lennocTb aTOrO 3aKknovenus B llIBelinapuu, no Bceit BUAMMOCTHU, MUHUMaJIbHA:
no coctosinuio Ha 2007 r. Bepxosnbliit Cyn LlIBeiiiapun HU pa3y He OTMEHsII pelleHne
apOUTPOB B CBAA3K C HapylueHreM my6andHoro nopsaaka. Cm.: Dasser F, International
Arbitration and Setting Aside Proceedings in Switzerland: A Statistical Analysis // ASA
Bulletin. 2007. Vol. 25 (3). P. 456.

7 3wikos P.0. Yxas. cou. I1. 11.9.
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aHAJIOTMYHOTO BONPOCa MPUMEHUTEBHO K BHYTPEHHEMY TpeTeii-
CKOMY pa3bupaTesbCTBY.

B nocranosnenuu Ipesnauyma BAC PO ot 29.06.2010 r. N° 2070/10
OBLJI CZie/IaH BBIBOJ O TOM, UTO «... YCA08UEe MPemelickozo Co21auleHusl
00 OKOHUAMENLHOCMU pewleHUs Mpemetickozo cy0a He NPUHUMAemcsl
apoumpaNicHvIM Cyoom, ecau peuieHue mpemetickozo cyoa 06 ymeepxc-
OeHuu Mupoeozo cozaaueHus Hapyuiaem 0CHO80N01a2arujue NPuH-
Yunvl pocculickozo npasa». A.B. ACOCKOB I10/1araeT, UTo 3TOT BbIBOJ
He MeeT 001[ero 3HaueHus, a pelieHne, K Kotopomy nputuen [Ipe-
aunnyMm BAC B aTOM Jierie, BBI3BaHO 0COOEHHOCTSIMU KOHKPETHOTO
Cropa: pellieHre TpeTeNHCcKOro cyia OblIo HAapaBIeHO Ha TPENMY-
LIIeCTBEHHOE y/I0BJIETBOPEHNEe TpeOOBaHMUIT OHIX KPEAUTOPOB
nepen ApyrumMus,

Bmecre ¢ Tem npaBoBas no3unus, BbickazanHas [Ipesnguymom BAC
P®, 6bl1a BOCIIpUHATA KACCALMOHHBIMU CYIaMU OKPYTOB CIIEAYIO-
M 06pasom: paccMaTpuBas 3asiBjieHre 06 OTMEHE pellieHus Tpe-
TENCKOro Cyza, rTOCYyAapCTBEHHbIN CYyZ, HECMOTPS Ha JOCTUTHYTOE
coryaiieHue 06 OKOHUATENbHOCTH apOUTPAXKHOTO PelleHus], TPo-
BepsieT, JONYIIEHO JIM HapylleH!e OCHOBOINO/IAaralouX IpUHLMIIOB
POCCHICKOrO0 IpaBa 3TUM pelieHueM. Ecny HapylueHre 0CHOBOMNOa-
raloluX IPUHLIAIIOB POCCUIICKOTO ITpaBa M3 MaTepuasioB [iesa He yC-
MaTpUBaeTCs, TO CyJ] TpeKpaliaeT IpOU3BOACTBO 110 [ieJTy B CUITY II. 1
4. 1 c1. 150 AIIK. Ecnivt >ke cy ycMaTprBaeT HapyIleHue myOan4HO-
ro MOpsZIKa, TO 3asiB/ieHre 00 OTMEHe pelleHNtsT TPETENCKOro cyaa
TIOZITIEXKUT YAOBIETBOPEHUIOY.

% Acockog A.B. [JonmyCTHMOCTD COrnatieHui 06 ncKodenun ocrnapusanust. C. 17.

% Tlocranosnenus ®AC 3anaguo-Cubupckoro oxkpyra ot 16.05.2012 r. mo geny Ne A45-
13064/2011, ot 29.01.2014 r. mo meny Ne A45-15552/2013, ot 29.01.2014 r. o meny Ne A27-
12274/2013, ot 30.09.2013 r. mo memy Ne A03-7268/2013, mocranosnenus PAC IToBomx-
ckoro okpyra ot 17.01.2013 r. mo gey N2 A65-21206/2012, ot 25.09.2012 r. mo memy Ne A65—
5395/2012, nocranosnenne PAC CeBepo-3anagnoro okpyra ot 20.11.2013 r. mo neny
Ne A56-31447/2013, nocranosnenue GAC LlentpanbHoro okpyra ot 15.02.2013 r. o neny
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®AC MoCKOBCKOTO0 OKpyTa, paccMarpuBas xajao0y Ha onpe/iesieHre
0 peKpallleHnu POU3BOICTBA I10 JIe/Ty BBUY COTJIALeHNsI 00 OKOH-
4aTeJbHOCTH pelleHNs TPEeTeHCKOro Cy/ia, OTMEHUII Ollpefie/IeHue,
yKasas, UTO CYZly IepBOif MHCTaHLIUM HaJ|jIeXKaso UCCIefoBaTh J10-
BOJI 3asIBUTEJISI O IPOTUBOPEUNU PELIeHUs MyONTUUHOMY TOPSIIKY,
a TaKk)ke 0 HeM3BellleHNH OTBeTUMKa O PaCCMOTPEHUHU Jieia TpeTei-
CKUM cyziom®.

TakuM 0Opasom, o BCei BUANMOCTH, B Cy/aX peodiajaeT no3uLius
0 HEOOXOIMMOCTH KCCIIEZIOBATh IOBOJ] O HAPYIIEHUH OCHOBOIIO/A-
ralolyx NPUHIMIIOB POCCUMICKOTO NIpaBa Npy pa3pelleHny CIIOpOB
006 OTMeHe pelleHuii TpeTeiCKIX Cya0B. [Ipu 9TOM MOHATHE OCHOBO-
NOJIaralLyX NPUHIMIIOB POCCUICKOTO paBa UHOTAA IOHMMAEeTCS
PaCIIMPUTEIBHO, C TEM, UTOOBI MHbIE TOMMEHOBAHHbBIE B 3aKOHE OC-
HOBaHMS$ OCNIapUBaHK S TPETENCKOro pelleHK s BKJIIOUUTb B OCHOBO-
riosiaraolye NpUHLUIbI poccuiickoro npasa. Tak, Hanpumep, PAC
CeBepo-3anagHoro okpyra OTMEHU ONpeie/IeHHe O IPeKpalleHnn
MPOKM3BO/CTBA M0 fieTy 00 OCIapUBAHUU TPETEHCKOrO peleHus], [0-
CKOJIbKY 3asIBUTEJIb CChUIAJICS Ha HEM3BELIEHUEe O PAaCCMOTPEHUU
7iela, yKa3aB, YTO HEeU3BEIIEeHNe OTBETUMKA O paCCMOTPEHNN Jiefa
TPETEICKUM CyIOM MOXET SIBJIITbCS HApylleHeM OCHOBOIIOIara-
IOIIKUX MPUHLIUIIOB POCCUICKOTO0 mpaBa’l.

N° A08-6897/2012. OnpesienieHrie 06 0TKa3e B yAOBIETBOPEHHUH 3asBIeHUS 00 OTMEHE
peLIeHst TPETEHCKOro Cyia MHOIa pacCMaTpUBaeTCst Kak IpoLeccyasabHas ommnoka:
ornpejeeHre 06 OTKase B yIOBJIETBOPEHUH 3asIBJIEHHUSI OTMEHSETCS, a €0 IPOK3-
BOJICTBOM Ipekpalaetcs: noctranosaenne PAC Mockosckoro okpyra ot 11.09.2013 r.
o neny Ne A40-20459/13-69-5. Cm., onaako, nocraHoBieHre PAC MoCKOBCKOro oKpyra
ot 20.06.2012 r. mo meny Ne A41-2353/12 — onpenenenuie 06 0TKase B yAOBIETBOPEHUM
3asiBJIeHNs1 00 OTMeHe (B OTOBOpKe eCTb YKa3aHUe Ha OKOHYATEJIbHOCTb, HAPYIIEHHsI
OCHOBOIIOJIATAOIIMX IPUHIUIIOB POCCUIICKOrO IpaBa He yCTaHOBJIEHO) OCTABIIEHO Oe3
M3MEHeHMUs..

80 TlocranoBnenne @AC Mockosckoro okpyra ot 27.09.201 r.mo ey Ne A40-54715/13-68-
545; ananorn4uHbIii BeIBo/ B moctanoBneHnu ®AC Mockosckoro okpyra ot 21.08.2012 1.
o geny Ne A40-53726/12-56-501.

' Tlocranosnenue ®AC CeBepo-3anagnoro okpyra ot 20.11.2013 r. mo nemy N° A56—
31447/2013: «HM3 mamepuanos deaa 6uoHo, umo npu obpaweHuu 8 apoumpanicHulii cyo
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Kak cnipaBennuBo otMmeuaet A.B. ACOCKOB, pacliMpUTebHOE TOJ-
KOBaHUe MyOIMYHOr0 MOPS/IKA, TPYU KOTOPOM BCE MPOLIeCCYaibHbIe
OCHOBAHUsI OTMEHBI apOUTPAXKHOTO pellieH st PACCMATPUBAIOTCS KaK
MPOSIBJIEHHUE MPOLIECCYATBHOM COCTABSOIIEl TyOIUUHOTrO MOPSI-
Ka, IPUBEIET eCJIU HE K MOTHOM 0€CCMbICTIEHHOCTH, TO K 3HAYUTEIb-
HOMY CHMIKEHUIO IEHHOCTU U IMTPAKTUYECKOT O 3HAYECHU A UHCTUTY TA
OKOHYAaTeJIbHOCTH apOUTPasKHOTO pelieHus®,

BMmecre c Tem, kak 3aMeueHo A. B. ACOCKOBBIM, IO BCEM paCCMOTPEH-
HbIM B DAC MOCKOBCKOro OKpyra jiesiaM, B KOTOPbIX IPOM3BO/ICTBO
1o 3asBiennto 06 ormene pemuienuss MKAC mpu TTIIT P® 6bi10 nipe-
KpallleHO 10 MOTUBY OKOHYATEbHOCTH apOUTPaXKHOTO pelleHus,
KacCalMOHHbIH CY/1 HE UCCIIeI0BA BOITPOC O COOMIOEH UM 1Ty OITiy-
HoOro nopsiaka®.

He coBceM mOHATHO, 0O3HAYaeT JIM 3TO MOJTYaHHE KaCcCalIOHHOTO
CyZa, 4TO BblABHATaeMble 3asIBUTEJIEM BO3Pa>KeHUs, Kacarouecs
myOIMYHOrO MOpsiaKa, Obl IBHO G€30CHOBATEIbHBIMU, WU Peyb
uaeT 00 OCMBICJIEHHOM [IPaBOBOM NO3ULIUK. B ocieqHem ciyyae Ta-
KO€ pellieHre MOXeT ObITb 0O0CHOBAHO TEM, UTO MIPABOBOM PEXKUM
MeXyHapOJIHOr0 KOMMepUeCKOro apbuTpaska TpaauuOHHO SBJIsI-
eTcst 6osee MbepanbHbIM, YEM PEXXUM BHYTPEHHETO TPETENCKOTO
cyna, moatomy BeickazaHHas [Ipesunnymom BAC PO B nocraHoBe-
HuM oT 29.06.2010 r. N° 2070/10 mpaBoBasi NO3MIMS U OCIEAYIONas

c 3asnenenuem 06 ommene pewenus Tpemeiickozo cyoa 3A0 «TexnoBaam» ccelaanocs Ha Ha-
pyuenus, o komopuix udem peus 6 nynkme 2 uacmu 2 cmamou 233 AITIK P®. [To mHenuio 3a-
A8umens, 0aHHble HApYUeHUs OMHOCAMCS K 0CHOBON0IA2AIOUUM NPUHYUNAM POCCULICKO20
npasa, o komopbix 2o6opumcs 6 uacmu 3 cmamou 233 AIIK P®, u HapyuieHue komopbix A6-
JIS1IeMCsl 8 CUNLY NPOLECCYanbHO20 3aKOHA 0CHO8aHUeM 015 ommenbl pewienus Tpemetickozo
cyoan.

62 Acockoe A.B. [lonmycTUMOCTSD COr/aleHuit 06 uckioyennu ocnapuanus. C. 16-17.

6 JTa TEeHIEHIMsI COXPAaHMUIACh U B JIeJIaX, PACCMOTPEHHBIX 10CIE OMyOIMKOBaHUS CTa-
b1 A.B. AcockoBa: [Tocranosnenne ®AC Mockosckoro okpyra ot 13.12.2013 r. N2 ©05-
16476/2013 o menry Ne A40-111292/13-52-1035; ot 25.06.2013 r. o neny N° A40-173567/12—
50-1732; o1 16.09.2013 r. o memy N¢ A40-44852/13-69-208.

288



Arenpunukuii A.A., Tlerpons O. 1.

KaccalMOHHas IPaKTHKa, Kacarllascsa BHyTPEHHUX TPETENCKUX
CYIOB, He sBJisseTCcs 0€3yCIOBHBIM OCHOBAHUEM [IJisl €€ TiepeHece-
HHSI HA MEXXIYHAPOIHBII KOMMepUYeCKHUit apOuTpax.

Jlaxke ecnu npu3HaTb, 4yTO pasbsicHeHue [Ipesuanyma BAC PO o He-
06X0AMMOCTH UCCIeIOBAHMS COOMIOEHY S TyOIMYHOrO MOPSIAKA PH
paccMOTpeHuH CopoB 06 OCApUBaHMHU PeLLeH T TPETEICKOro cyza
pacrpocTpaHsieTcst Ha MEXXAyHapOHbIN KOMMepYeCcKuii apouTpax,
pa3bsICHEeHUEe O HEAOMYCTUMOCTH MOAMEHBI My OIMYHBIM MOPSIKOM
crieliMaabHbIX OCHOBaHMIA OcnlapUBaHus, AaHHoe B I1. 4 UTndopmanu-
onHoro nucbMa [Ipesuanyma BAC PO ot 26.02.2013 1. N° 156 «<O630p
MPAKTUKY PACCMOTPEHUS apOUTPasKHBIMU CYAaMHU A€ O TPUMEHE-
HUV OTOBOPKH O Iy OJIMYHOM MOPSI/IKE KaK OCHOBAHMsI OTKA3a B IPU-
3HaHWU Y TPUBEIEHNH B MCIIOTHEHE NHOCTPAHHBIX CY1eOHBIX 1 ap-
OUTPaXKHBIX PELIEHN N, JOMKHO TOJIOKUTENBHO TOBJIMSATH Ha IPaK-
TUKY KaCCallMOHHbIX CY/IOB B IIJIaHE paCIlMPEHNs KPyTra OCHOBaHUM
OCIlapUBaHUs, OT KOTOPBIX CTOPOHBI MOT'YT OTKa3aThCsl.

3.4. Omka3 om npasa Ha ocnapugaHue apbumpa)kHo20
peuweHus u cm. 6 Egponelickoli KoHBeHyUU

Crarbs 6 KoHBEHIIMY O 3alKTe TPAB YeJIOBEKA U OCHOBHBIX CBOOO/I
1950 rona (nanee — EBponeiickast KOHBEHLIMsI) 3aKpeMIsieT IpaBo
Ha cripaBeTMBOE CyieOHOe pa3buparenbCTBO, yCTaHABIUBAET 6a30-
BbI€ MPOLeCCyasIbHble FapaHTUH. 3aKJIIOUUB apOUTPAXKHOE COTJIalle-
HIE, CTOPOHbI, BUIMMO, OTKa3bIBAOTCS OT OOJIBIIMHCTBA TapaHTHH,
yCTaHOBJIEHHBIX 3TOM CTaTheii®!; OCHOBHBIM TPeOOBaHUEM K [IEHCTBU-
TeJIbHOCTU TAaKOro otkasa B npaktuke ECIIY n nureparype cunra-
€TCs OTCYTCTBHE MOPOKA BOJIM PH 3aK/II0YEHUHN apOUTPaAXKHOTO

¢ Acockos A.B. Bnusnue ctaTbu 6 EBpomnelickoit KOHBEHIIMHM O 3alllTe NpaB YeaoBeKa
M OCHOBHBIX CBOOOJ Ha TpeTelickoe pazbuparenbctso // Bectuuk BAC PO. 2013. Ne 9.
C. 61-75; Landrove, J-C., European Convention on Human Rights’ Impact on Consensual
Arbitration: An Etat des Lieux of Strasbourg Case Law and of a Problematic Swiss Law
Feature // Human Rights at the Center / Ed. by Besson S. et al. Ziirich, 2006. PP. 73-97;
Besson S., Arbitration and Human Rights // ASA Bulletin. 2006. Vol. 24 (3). PP. 395-416.
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cornamennsa®. OTKasbiBasICh OT paBa Ha OCTapyuBaHKe apOUTpaK-
HOT'0 COIVIAIlIeHN s, CTOPOHbI UAYT AaJiblile M OTKa3bIBAIOTCS HE TOJIb-
KO OT IOpPMCIMKIIMY FOCYAAPCTBEHHBIX CY/I0B HA PACCMOTPEHHUEe MX
CIIOPOB IO CYIIECTBY, HO U OT KOHTPOJISI TOCYAAPCTBEHHBIX CYIOB
0 MecTy apOUTpa)kHOro pa3bupaTesbCTBa 3a CPABENTMBOCTBIO
apOUTPaXKHBIX PEIIEHUT, YUTO CTABUT BOIPOC O COOTBETCTBUM CT. 6
EBporieiicKkoii KOHBEHLMH.

EBporieiickasi KOHBEHIMsI IPUMEHUMA B TIEPBYIO OYEPE/Ib, K TOCY-
[lapCTBaM, 1, CTPOTO TOBOPSI, peUb I0/DKHA UTH HE O COOTBETCTBUM
OTKasa OT IpaBa Ha ocnapuBaHue cT. 6 EBponelickoii KOHBEeHLIIUU
(yC/I0BYIsI TAKOH IEMCTBUTEIBHOCTH YCTaHABIMBAIOTCS HAL[OHA b~
HBIMU [TPAaBUJIAMH), @ O OMYCTUMOCTH [PU3HAHMUS TOCYIapCTBAMU
BO3MOXKHOCTH TaKOrO OTKasa. /lJiss 3Toro Heo6X0JMMO OTBETUTD
Ha Gosiee MIMPOKUIT BOpOC: 00s13aHbI JI rocyaapcTBa obecredn-
BaThb COOTBETCTBUE apOUTPaXkKHbIX pa3duparesbCTs CT. 6 EBporneii-
CKOI1 KOHBEHIIWH, U €CJIN J1a, TO KAKUMU CPEJICTBAMU.

[Ipaktuka ECIIY u yueHble He JalOT OHO3HAYHOTO OTBETA Ha BO-
npoc 06 0053aHHOCTH rOCYIapCTBa 00eCneunBaTh COOTBETCTBUE
apOuTpaXkHbIX pazbuparenbcTs cT. 6 Konenuuu. B cootBercTBun
¢ aHanu3oM, npuBefeHHbIM C. beccoHOM®®, B HEKOTOPBIX Aenax —
R v. Switzerland u Nordstrom v. Netherlands — ECITY npsimo roso-
puT 06 OTCYTCTBUU TaKo# 00si3aHHOCTH, B ienie Jakob Boss Sohne
KG v Germany — KOCBEHHO BbICKAa3blBaeTCsl O €€ HalIu4uy, B Jielie
Suovaniemi and others v Finland oqHO3Ha4YHOr' 0 OTBETAa He faert. B nu-
Tepatype Takxe He 0OHApY)KMBAeTCs1 OMHO3HAYHOTO OTBeTa”.

Ha 6o7ee yacTHbli1 Bonpoc — 06 00s13aHHOCTH FrOCYyAapCTB 0Oecreyu-
BaTh [IEPECMOTP pELIeHMI apOUTPaKel IPOLUTUPOBAHHAS IPAKTHKA

8 Deweer v. Belguim, App. No 6903/75; R. v. Switzerland, No. 10881/84.
¢ Besson S., Arbitration and Human Rights. Para. 34.
67 Ibid.
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ECITY orBeuaeT oTpuniatenbHo%. CunTaeTcs, 4TO KOHTPOJIb 3a CIpa-
BEUIMBOCTBIO apOUTPAXKHBIX PEIIeHUI Ha 3Tale UX MPU3HAHUS
U IIPUHYAUTEIPHOTO UCIIOJTHEHN A ABJIAETCA I[OCTaTOLIHbIMég.

BbIBOZ O TOM, UTO KpuTepuu CT. 6 KOHBEHL[MM CUUTAIOTCS COOIO-
JIEHHBIMU MTPU CyeOHOM KOHTPOJIE Ha CTaUM PU3HAHUS U TIPUBE-
JIeHUsI B UCTIOIHEHE apOUTPaKHOTO pelLleHsl, IPUBOAUT K TOMY,
4TO NMOZIaBIsIIoLIee OOMBIIMHCTBO CUTYaLMi, BO3HUKAOIIUX B ITPaK-
THKE, UMEIOT yJI0BJIETBOPUTEIbHOE pelleHHeE.

B osib3y 0TCy TCTBUS 00I3aHHOCTH OCYIapCTBa 00€CIeUnTh KOH-
TPOJIb 32 apOUTPAKHBIM PEIIEHNEM UMEHHO Ha CTaJUM €r0 OTMe-
HbI IPUBOJIUTCS IOBOJ O TOM, YTO FOCYIapPCTBA HE MOT'YT CUUTATh-
CSl HAPYIIUBLIMMY 063aHHOCTb KOHTPOIMPOBATh PACCMOTPEHME
CMOpOB apOUTpakaMu, eCJIM CAMU CTOPOHBI IOTOBOPUITUCH 00 OT-
Ka3e OT TAKOTO KOHTPOJISI B MOMEHT 3aKJIF0OYeHUsI apOUTPasKHOTO
cornarueHus’.

[Ipo67eMa COOTHOIIIEHUS TIpaBa Ha OTKa3 OT OClapuBaHus apOu-
TPa’kHOTO pellleHUs U CT. 6 EBponeiickoii KOHBEHLIUU AOCTaTOu-
HO no;[po6Ho uccnenoana B lIseiinapuu. [lo 2012 r. B npakTuke
BepxosHoro Cypa llIBeiiniapuu 3TOT BONpOC BO3HUKAJ [1Ba pasa,
OIHAKO B 000UX C/Tyyasix He MOJIyUn/I OKOHYATEIbHOTO paspeliie-
Hud. B pemennn 2007 r”!. BepxoBHblii Cyn nocuura, 4To OTKas

8 Nordstrém-Janzon v. The Netherlands, App. No. 28101/95, Eur. Comm’n H.R. November 27,
1996, DR 87-B.; R. v. Switzerland, App. No. 10881/84, Eur. Comm’n H.R., March 4, 1983, DR
51,83-93.

% Jakob Boss Sohne KG v. Germany, App. No. 18479/91, decision of 2 December 1991; Krausz N.,
Op cit. P. 16.

7 Ringquist Fr, Do Procedural Human Rights Requirements Apply to Arbitration —a Study of
Article 6 (1) of the European Convention on Human Rights and its Bearing upon Arbitration.
Master Thesis. 2005. P. 35. (http://lup.lub.lu.se/luur/download?func=downloadFile&reco
rdOId=1561507&fdeOld=1565658). Pemenue Bepxosroro Cyna llIseiinapun ot 4 sHBaps
2012 r. ATF 4A_238/2011. Para. 3.2.

/U ATF 133111 235 (www.bger.ch).
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npodeccroHaabHOTO TEHHUCUCTA OT MpaBa Ha OCllapuBaHue ap-
OUTPaKHOTO pEIeHNs 10 TI0ObIM OCHOBAHUAM HE UMEET CHUJIbI,
HECMOTPS Ha TO YTO COIiaiieHue 00 OTKa3e COOTBETCTBYET BCEM
yCJIOBUAM, YCTaHOBJIEHHBIM CT. 192 3akoHa lIBeiinapuu 06 ap6u-
Tpaxe. Cyaby MOCUUTAIIN, UTO UTPOK, TIOANKCABLIMI COralleHue,
B JIEIICTBUTEIbHOCTU HE MOT BJIMSTb Ha €r0 COep>KaHue: B CJIO-
YKUBILLENCS cucTeMe NpodpecCroHaabHOrO CIopTa AJisl TOro, YTOo-
Obl y4acTBOBATh B COPEBHOBAHUSIX, HE OCTABAJIOCh HIYETO, KPOME,
KaK II0CTaBUTb CBOIO MOJIIUCh, €r0 BOJI Oblsia HecBoOonHO. OTKa3
OT MepecMoTpa apOUTPasKHOTO PEIIEHHUs B TAKUX 00CTOSITEIbCTBAX
«Bbl3bl8AEM 80NpOCHL C Mouku 3peHusi cm. 6 (1) Eeponetickoil koHgeHyuu
0 npasax uesnoeexa». ITo 1e10, CTPOro TOBOPSI, He IOMOraeT B pa3pe-
ILIEHUU BOTIPOCaA O IPUHLMIIMAJIbHOM JOMYCTUMOCTH OTKa3a OT I1paBa
Ha OCIlapyBaHMe, NOCKOJbKY Y Cy/la «<BO3HUKIIU BOIPOCHI» B CBSI3U
C TIOPOKOM BOJIY NTPH 3aKJII0YeHUU COTJIallleHus], a He C IPUHIUIH-
a7IbHbIM COOTBETCTBMEM OTKa3a OT [paBa Ha ocriaprBaHue cT. 6 (1)
EBponeiickoil KOHBEHI M.

B 2008 r. cTopoHa KOMMepUYeCKOro Cropa, OTKa3aBllascs OT IpaBa
Ha ocllapyBaHue apOUTPaKHOTO pellieHtst B COOTBETCTBUU CO CT. 192
3akona o MUII u B moceaytoiiemM 00paTUBIIAsICS B OCYJapCTBEH-
HBII Cy[1 38 TAKUM 00KaoBaHueM, ccbitanach Ha fesno 2007 1. u oT-
Meyarna, uTo paHee Bepxosubiit Cyp llIBelinapuu ykasasn Ha co-
MHHUTEJIBHOCTb COOTBETCTBHUSI OTKa3a OT IpaBa Ha 00xanoBaHue
apOUTPaKHOrO perieHus CT. 6 EBponeiickoit KOHBEHI[UY O TpaBax
yesnoBeka. BepxoBHbiit CyJ OTBETU HA 3TOT apryMEHT CJIefyio-
M 00pa3oM: ¢ 0HOM CTOPOHBI, Cy1 OTMETHUII, YTO B KOHKPETHOM
7iesie CTOPOHA He IPOJIEMOHCTPUPOBana, Kak cT. 192 mseiinapcko-
ro 3akona o MYII npotuBopeunrt ct. 6 KoHBEHI[MK — HU B 0011IEM,
HU TPUMEHUTENIBHO K 00CTOSITEIbCTBAM [Ie/1a; C IPYTOii CTOPOHBI,
Cyn ykasan, uto B gesie 2007 r. peub 1ii/1a 0 CIIOPTUBHOM apOuTpa-
K€ U 0 IPUMEHEHMUHU K CIIOPTCMEHY AUMCLUIIIMHAPHBIX CAaHKLIUH,
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B TO BpeMs Kak B paccmaTpuBaemoM B 2008 1. nese peysb 111/1a 0 KOM-
MepYecKoM crope’?.

TMoswuiusa BepxoHoro Cy/a Obiia OKOHYATETBHO BEIPaXKEHA B peliie-
HUM oT 4 ssHBaps 2012 1. (4A 238/2011). [To muenuto Bepxosnoro Cyna
[lIBeiiliapuy, 0TKa3 OT IpaBa Ha OCllaprBaHue He TIPOTUBOPEUUT CT.
6 (1) EBponerickoii koHBeHIMU. VIcKIoueHre npaBa Ha OCcrlapyBaHue
NIEMCTBUTEIBHO [ie/IaeT HEBO3MOYKHBIM OCITApUBaHUe apOUTPaKHOTO
pelleHus], BBIHECEHHOT O C HapylleHrneM QyHaMeHTalbHbIX IPOLeC-
CyasbHbIX rapaHTuii, 3aKpenneHHbix B Konenuuu. OpHako Hut OyK-
Ba, HU yX CT. 192 He orpaHMYMBaIOT BO3MOXKHOCTb OTKa3a OT TaKUX
rapaHTUi, €C/IM TaKOM OTKa3 HEeABYCMbICJIEHHbIN 1 HE IIPOTUBOPE-
YUT HUKAKOMY «BaXHOMY MyOmiuHOMY nHTepecy». llIBeitnapckum
IIPaBOM JIONYCKAeTCs TOJIbKO MPSIMO Bblpa>ke€HHbIN IBYCTOPOHHUM
cBOGOHBIN OT AedEeKTOB BOIM OTKA3 OT MpaBa Ha OCIapruBaHHUE.
Kpome Toro, a priori BO3MOXXHOCTb OTKa3a He HapyllaeT HUKAKOH
Ba)KHBI MyOIMYHBIN HHTEPEC: B OCHOBE apOUTpaka JIEKUT COrJia-
LIEHNE CTOPOH, U B TAKOM IIPOLIECCYaTbHOM KOHTEKCTE HET OCHO-
BaHMIi HEe IONyCKaTh OTKa3 OT IpaBa Ha OCNlapuBaHue, CAEeTaHHbIA
J10 BbIHECEHUS apOUTPa’KHOrO pelieHus. HeT mpuumH IuiiaTh CTO-
POHBI XXeJ1aeMOr0 UCKJ/IIOUEHM I BMELIaTeIbCTBa rOCyAapCTBa B pas-
pelleHue Ux criopa B HapylleHKe NpUHLMIAa KOHQUAEHI[MaTbHOCTH
¥ )KeJIaHUSI CTOPOH OBICTPO MOy YU Th IPUHYIUTEIBHO UCTIOTTHUMOE
apOUTpaXKHOE pelleHue.

Takum o6pasom, Bepxosubiit Cy[i MocYuTasI, 4TO BOMPOC O JIOMY-
CTMMOCTH OTKa3a JOJDKEeH pelaTbCs 0 HalMOHAIbHOMY MpaBy
[lIBeiinapun, KOTOpOe obecrneurBaeT HEOOXOAUMBbIE MPOLECCYalTb-
HbIE FapaHTHUH, 1 JIOJDKEH JIOMYCKAThCS, €CJIM TpeOOBaHMs IBEiIap-
CKOTo Ipasa cOOMIOIEHbl; HUKAKOM ny6anan?1 HMHTEpecC IIpU 3TOM

2 ATF 134 11T 260 (www.bger.ch), para. 3.2.3. lHTepecHO, 4YTO B 9TOM JieJie MHTepeChl
orseTuuka npeacrasnsn C. beccon.
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HE HApYIIAeTCsl, a KOHTPOJIb 32 CIIPABEIMBOCTDIO PElleHus apOu-
Tpaka B CUTyallMy OTKa3a OCYLIECTBIISIETCS Ha dTale IpU3HaHUs
Y TIPUBEJIEHUS B UCIIOTHEHUE PEIeHNI apOuTparket.

OnHako B psifie ciyyaeB 00eCleynThb UCClieJOBaHue COOM0IeH s
6a30BbIx rapaHTHii EBponeicKoii KOHBEHIIMK Ha dTale MpU3Ha-
HUS ¥ TIPUBELIEHUSI B UCTIOJIHEHNE HEBO3MOXKHO. Peub umet 00 ap-
OMTpaKHbIX peleHunsIXx 00 OTKa3e B UCKe’s, 0 MOCTaHOBJIEHUSIX ap-
OuTpaxeit 06 OTCYTCTBUM KOMIIETEHLINH, O PELIEHUSIX, KOTOPBIE
10 CBOEH IPUPO/iEe He NMOAJeXaT NPU3HAHUIO U IPUHYUTEIbHOMY
VICTIOJIHEHMIO (HarlpuMep, 0 IPU3HAHUU I0OPUANYECKUX PaKTOB J1eii-
CTBUTEJIbHBIMY/HeAeHCTBUTENbHBIMM). [Ipri3HaHue oTKasa oT Impa-
Ba Ha OCIlapUBaHKE JJOMYCTUMbBIM B TaKMX CUTYyalMsX BbI3bIBaeT
cepbesHble oraceHus’™.

O6cyrkaaeTcst Tak)Ke BOMPOC O COOTBETCTBUU CT. 6 EBporeiickoit
KOHBEHIIMM OTKa3a OT OCIIapMBaHUSs [0 OCHOBAHUIO MyOINYHO-
rO MOpsIJIKa M CXOXXUM OCHOBAHUSIM. P11 aBTOPOB cuMTaeT Takon
OTKa3 HeJOMyCTUMbIM: aBTOHOMUS BOJIM [JO/DKHA ObITh OrpaHu-
4eHa, JI7Is1 TOro 4yToObl 06ecreynTb Haau4ye OCHOBHBIX MPOLEC-
Cya/bHbIX rapaHTuii”. Cpenn Ipyrux OCHOBaHMI, OcllapMBaHue
10 KOTOPBIM He JI0MYCKaeTCsl, Ha3blBaeTCsl CEpbe3HOe HapyIle-
HHe IIpoLelyphl (IfpaBa M3JIOXKUTb CBOIO MO3UIIMIO MO Jesy, Ipa-
Ba Ha 0TBOJ ap6uTpa)’®. O6OCHOBBIBAETCS, YTO CTOPOHBI HE MO-
T'yT IOTOBOPUTHCS O MPOLIEYPE, KOTOopas OyeT MpsMO HapyLIaTh

B Poccun yske OblyI TpeLieieHT, KOraa ucTer 00paTniics B roCyAapCTBEHHBI CY I C 3as1B-
nieHneM 00 OTMeHe pelleHKst apOUTPOB B TOI YaCTH, B KOTOPOI ObIJI0 OTKA3aHO BO B3bI-
CKAHMHU HEKOTOPBIX cyneOHbIX pacxonos: nocraHoBiaeHre ®AC MockoBCKOro okpyra
ot 16.01.2014 r. Ne ®05-5473/2012 no neny Ne A40-24420/12-25-115; B aTOM fiene UCTell,
BU/MMO, He ObUT Cepbe3HO 3aMHTEPECOBAH B OCMApUBaHUK apOUTPaXHOTO pelLleHs,
[09TOMY J1ake He 00>KaioBas orpe/ieIeHre Cy/ia IepBOii MHCTAHL[MK B KACCALMOHHYIO.
4 Besson S., Op. cit. Para. 35, fn. 34; Ringquist Fr., Op. cit. P. 35; Landrove J-C., Op. cit. P. 99.
5 0630p nuteparypsl: Krausz N., Op. cit. P. 16; Landrove J. — C., Op. cit. PP. 98-99.

¢ Landrove J-C., Op. cit. P. 98.
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Takve GpyHIaMeHTaIbHbIE TPUHIUIIbI Ty OIMYHOrO MOPSKA, Kak due
process 1 natural justice”. Bumumo, 3T0 BEpHO, OJHAKO 00CYX1aTb
3TOT BOIPOC, HA HAIII B3IJIsI/T, HEOOXOMMO B CBETE HALMOHAIbHBIX
3aKOHO/IATEe/bCTB, a He B CBeTe CT. 6 EBponeiickoit koHBeHuu. [1pu
3TOM HeJb3$l HE YUUTbIBATh, UTO FapaHTUH, YCTAHOBJIEHHBIE CT. 6
EBponeriickoit kouBeH1MY, CT. V (2) (b) Hb}o—VIopKCKof/i KOHBEHIIUU
1 CT. 34 TUMIOBOTO 3aKOHA O MEXX1yHAPOAHOM KOMMEPYECKOM apOu-
Tpake IpaKTUYeCKU UEHTUYHbI; BBICKa3aHO MHEHUE, UTO BCE ITU
IpaBUJIa SIBJISIIOTCS YaCThIO MEXAYHAapOAHOrO NMPOLECCyaabHOro
nopsiika’®. OTBET Ha BOMPOCHI MOXKET OBITh PA3HBIM B 3aBUCHMO-
cTH 06CTOSITENbCTB KOHKpeTHOro fiena. Kak ormeuvaet C. Beccow,
B HEKOTOPBIX CUTYALUSIX OTKA3 MOXeT ObITb pa3yMHbIM, a B [PY-
r'UX — HEPA3yMHbIM; HEOOXOMMO UCCIIEe0BaTh 0OCTOSATEIbCTBA
3aKTI0YeHUs apOUTPaXKHOTO corateHus (peCTaBIIsIv U CTO-
POHY IOPUCTHI, ObL/Ia JIK BOJIS HA 3aK/TI0UEHME COTTIaleH st CBOOOI-
HOI1), CEPbe3HOCTD 3asIBJICHHOTO HAPYIIEHMUS, TO3ULHAI0 CTOPOHBI
B IIpoliecce (He yTpaTuJ/a i CTOPOHA BCJIe[ICTBUE CBOMX MPOLEC-
CyaJIbHBIX IEMCTBUIA B X0/ie apOUTpaskHOrO pa3drpaTenbCTBa BO3-
MO>KHOCTb 3a$IBUTb O HAPYLUEHM X Ha 3Talle NPU3HAHUS U IPUHY-
IUTETHHOrO UCTIONHEHNsT apOUTPAKHOTO peleHus)”.

[lepeHocs aTu paccyXaeHus Ha pOCCUICKYIO IT0UBY, MOXXHO 3aKJIIO-
YUTb, UTO PELEHNE POCCUIICKOr0 NPaBONOPSAKa, IPOSIBIISIOILEeCs
B cT. 40 3akoHa o TpeTeiickux cyaax v B npakTiuke AC MockoBcKoro
OKpyTa 110 BOIPOoCy 00 OKOHYATETbHOCTH apOUTPAXKHOTO PeLIeHuS],
He IPOTUBOpeYnT CT. 6 EBponelickoii koHBeHIIMHU. Peikne cutyauuy,
KOr/la OTKa3 OT IIpaBa Ha OCllapyBaHKe He BOCIOJIHSETCS BO3MOX-
HOCTbIO BO3pakaTb IPOTUB MPU3HAHUS U IPUBEIECHUS B UCIIOJIHE-
HUe apOUTpPaXkKHBbIX PEeLIeHUH, JOMKHBI PeIlaThCsl B 3aBUCHMOCTU
OT 06CTOATENBCTB KOHKPETHOTO fIEIa.

77 Ibid.
8 Krausz N., Op. cit. P. 16.
7 Besson S,. Op. cit. Para. 35; Krausz N., Op. cit. P. 16.
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3.5. lpoekmbl usmeHeHuli

B HacTodlee BpeMA UMEETCA KaK MUHUMYM [IBd 3aKOHOIIPOEKTA,
3aTparuBarOUnx BONIpoOC 06 OKOHYATEJIbHOCTH PELIEHNA MEXAYHA-
POJIHOTO KOMMEPYECKOT0 apOuTpaxa.

B nepBom utenun npunat [ocynapctBenHoi nymoit PO 3akoHo-
npoekT N° 583004-5 «O BHeceHuu n3MeHeHuii B 3akoH Poccuiickoii
®enepanuu «O MeXIYHAPOAHOM KOMMEPUYECKOM apOUTpaxKe», 13-
naraomui 1. 1 ct. 34 3aKoHa 0 MeXAYHapOAHOM KOMMEpPYECKOM
apbuTpaske B ClIeyIOLIEH peaKI1u:

«Ecau cmoponet He npedycmompenu 8 apobumpaxcHom coza-
wieHuu, 4mo peuleHue apoumpanicHozo (mpemetickozo) cyoa s6-
J15lemcsl OKOHUAMeIbHbLM, 0CNAapusaHue 8 cyoe apoumpaicHozo
peuwieHuss moxcem Gbimb Npou3gedeHo MoJbko nymem nooauu
xodamaticmea 06 ommeHe 8 coomeemcmsuu ¢ nynkmamu 2 u 3
Hacmoaweii cmamou.

[IpuHATHE 3TOr0 3aKOHOMPOEKTA MOBJIEKJIO Obl 38 COOOI 3aKOHO-
naTesibHOE 3aKperuieHue MPakTUKY, yoxe craoxuiuerics B DAC Mo-
CKOBCKOTO OKpYyTa 0 BOMpOCY 00 0crnaprBaHuy apOUTPaXHbIX pe-
weHui. TekcT npeanaraemMon pefakuuu 1. 1 ¢tT. 34 He yctaHaBIMUBa-
eT HU 0co0bIX TpeboBaHuit K popme apOUTPa)KHOTO COTJIALIEHUS],
HU TpeOOBaHUI K HALIMOHAIBHOCTH MJTM IPAXKAAHCTBY CTOPOH CO-
ryateHus 00 UCKIIIOUEHU ] OCTIapUBaHU s apOUTPaXKHOTO PelleH s,
HU OrpaHUYeHU I Kpyra OCHOBaHUI OCIIapyMBaHMUsl, OT KOTOPBIX CTO-
POHBI MOTYT OTKa3aThbCs. [lanbHeliiee 00CyskieH1e 3aKOHOMPOEKTa
BO BTOPOM YTEHUU HECKOJIBKO Pa3 OTKJIAIbIBAIOCh, BUMMO, B CBSI31
C IIMPOKO 00CY>KAaeMOii B HACTOSIIIee BpeMs KOMITTIEKCHOM pedop-
MO#1 apOUTPaXkKHOTO 3aKOHOJATEIbCTBA.

B pamkax ykasaHHOH pedopMbl peasiaraeTcsl BBeJjeHue Mpak-
TUYECKU eIMHOO0OpPa3HOro peryaupoBaHMs OTKasa OT IpaBa
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Ha OCIapuBaHUe PeIleHUi TPETENUCKUX CYI0B U MeX1YHAPOJHOTO
KOMMEpPYECKOro apOuTpaxa, OTNYAIIIErocs OT YKa3aHHOTO BbIIIIE
3akonompoekTa N 583004-5%. [IpaBuia 06 OTMEHE peleHuii MeX-
JIyHapPOJHOTO KOMMEPYECKOTO apOUTpaka YCTaHOBJIEHBI B HOBOI
IPOEKTUPYEMOI BEPCUH CT. 34:

«1.0cnapusanue 6 cyde apbumpaxcHozo pewieHus moxcem Obime
npou3seedeHo moJibko nymem nodauu xooamaticmea 06 ommeHe
6 coomeemcmeuu ¢ nyRkmamu 2 u 3 nacmoaujeii cmamou. B ap-
bumpaxcHom cozaaweHuu, npedycmampusarouyem adMUHUCMpU-
poeaHue apbumpaxica nocmosiHHO OelicmeyouuM apoumpaxicHblm
yupexcoeHuem, moxcem Obimb npedycMOMpPEHO, Umo apoumpanc-
HOE peuwleHUe A61emcs OKOHYamelbHblM. B ykasanHom cayuae
apbumpasicHoe pewieHue moxcem 6bims OMMeHEHO CYOOM Ha OC-
HOBAHUU X00amaticmea 06 OmmeHe UCKIIOHUMENbHO N0 OCHOBAHU-
SIM, YCMAHOBAEHHbLM NOONYHKMOM 2 nynkma 2 nacmosweii cma-
mou. Eciu 6 apbumpancrom cozaauieHuu He npedycmompeHo, 4mo
apobumpaxicroe pewieHue s1615emcs OKOHUAMEbHbLM, MO MAKoe
peuieHue moxcem Oblmb OMMEHEHO CYOOM NO OCHOBAHUSM, ycma-
HOBIEHHBIM NYHKMOM 2 HACMOoAWeti cCmambl, npu 3Mom peuweHue
MOocem OblMb OMMEHEHO N0 OCHOBAHUSM, YCMAHOBIEHHbLM NOO0-
NyHKMOM 2 nyHkma 2 Hacmosaujeii cmambvl, U 8 Mom cy4ae, ecau
cmopoHa, nodaswias 3asiéieHue 06 ommeHe peuleHUs, He CCbLIa-
€mcs Ha YKA3aHHble OCHOBAHUS.

M3 aToro npaBuia BUJHO, UTO, B OTJIMUME OT AEWCTBYIOLIEH B Ha-
crosiuii MoMeHT cT. 40 3akoHa 0 TpeTelickux cynax (neiicTBue
koTopoit ®AC MockoBcKoro okpyra contra legem pacrnpocTpaHsieT

80

Cratbs 35 3akoHonpoekra N¢ 00/04-11250/12-13/46-13-4 «O Tpereiickux cynax 1 ap-
6urpaxe (Tpereiickom pazbuparenbcTse) B Poccuiickoit Pepepaunu» u cT. 34 3aK0OHO-
npoexTa Ne 00/04-11251/12-13/46-13-4 «O BHeCeHUH U3MEHEHUH B OT/JeJIbHbIE 3aKOHO-
nartesnbHble akTbl Poccuiickoit @enepanuu B ¢Bs3u ¢ npuHsaTHeM QenepanbHOro 3ako-
Ha «O TpeTeficKuX cygax u apbuTpaxe (Tpereiickom pasbuparenbctse) B Poccuiickoit
Denepanum.
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Ha MEXIYHapOIHBII KOMMepuecKuit apoutpax): (1) uckmovaeTcs
BO3MOXXHOCTb OTKa3a OT IpaBa Ha OCTapuBaHue B CJIy4ae paccMo-
TPEHMsI CIIOpa MEXIYHAPOAHBIM KOMMepUeCKUM apouTpaxem ad
hoc, u, (2) cornariennst 06 0TKase OT IpaBa Ha OCapMBaHKe He MO-
T'yT ObITh 3aK/TIOYEHBI B OTHOIIEHNY IBYX OCHOBAHUIA: IPOTUBOPEUMS
ny6IMYHOMY MOPSIAKY ¥ HEBO3MOXKHOCTH 00beKTa criopa ObITh Ipe-
MEeTOM apOUTpaXkHOro pazbupaTenbCTBa (MO 2 1. 2 IPOEKTUpYe-
MoOii CT. 34 3aKOHA O MeXTyHapOHOM KOMMEPYECKOM apOuTpaxe).
[Ipy 5TOM OrpaHnYeHus 10 KPyTy JIML, aHaJIOTUYHbIE [IeliC TBYIOLIUM
BO MHOTHX TPaBOMOPS/IKAX, OMMCAHHBIX BbIILIE, HE YCTAHABIMBAKOTCS.

VIHTepecHo, UTOo, B OTJIMYME OT MPOEKTA CT. 35 3aKOHA O TPETEHUCKUX
cyzax, cT. 34 mpoeKTa 0 MeXX/IyHapOJHOM KOMMepUeCKOM apOuTpaske
He TpebyeT, yToObI cornalieHre 06 OTKase OT IpaBa Ha OClapUBaHue
OBbLIIO «TIpsiMbIM». [10 BCelt BUANMOCTH, aBTOPbI 3aKOHOIPOEKTOB B Ya-
cru TpeboBaHus K GOPMYIMPOBAHUIO CTOPOHAMMU TIPABa Ha OTKA3
OT OCIIapMBaHMsI HAMEPEHHO YCTaHOBU/IM O0JIe€e BBICOKHIA CTaHAAPT
1151 BHY TPEHHUX TPETENCKUX Cy0B. Takoi MOAXO0/ B ONpeeIEHHON
CTeIeH! NOATBEeP)K/1aeT N3JI0XKEHHbIE BhILIe TPe/IN0JI0KEeH s Kaca-
TEeJIbHO JOMyCTUMOCTH OTKas3a OT IIpaBa Ha OCIapuBaHUe NOCPe[-
CTBOM CCBUIKHM Ha MOJIOKEHUsI pernamMeHTa apOuTpask Horo MHCTH-
TyTa, COAEpXKalllne MpaBuia 00 OKOHYATETbHOCTH apOUTPaXKHOTO
pelLlIeHN s, BBIHECEHHOTO 110 IPaBUJIaM TaKOro perjaMeHTa.

3akniyeHue

OkonuartenbHO chopmupoBabLiniics B 2013 I. OX0 pOCCUICKHUX
CY/IOB K COTJIALIEHUI0 06 OKOHUATENIbHOCTHU PEIIeHNs MEXTyHa-
POZIHOrO KOMMEPUECKOro apOuTpaska B BBICOKOM CTereHn obecrie-
4uBaeT cBOGOY IOrOBOPa M @BTOHOMUIO BOJIH JIMLI, 3aKJTI0YAIOIINX
apOUTpakHbIE COTTAIIEHNS. ITO CTABUT POCCUICKUI HHCTUTYT
OTKa3a OT TpaBa Ha OclapruBaHue apOUTPaKHbIX PEIEHWI B OIUH
psin ¢ Haubosnee nubepanbHpIMU 3apyOeXXHbIMU aHaoraMu. Bmecte
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C TeM CJIOKHO He MPU3HATh, UTO YCTAHOBJIEHNE CyAeOHOIT MPaKTH-
KOIi BeCbMa HU3KUX TPeOOBAHUIL, MPEAbSBISEMBIX K COTTIALIEHIIO
006 0TKase OT rpaBa Ha OClTapuBaHKeE, MOTJIO IPUBECTU K TOMY, UTO
MHOTH€ yYaC THUKY BHEITHEIKOHOMUUECKUX OTHOLIEHU 1 BKITIOUMIIN
B CBOM JIOTOBOPBI COTTaleHNst 00 OKOHYATEIbHOCTH apOUTPaXKHBIX
pelleHun, He TIOHUMasl peaJbHbIX NPAaBOBbIX NOCJIEACTBUI AaHHO-
ro ycnoBust. C y4eTOM JpaMaTUueCcKuX MOCIeACTBUN COTIalIeH s
00 0TKa3e OT IpaBa Ha OCIIApPUBAHUE TAKYIO HEOXKUJAHHOCTh MOX-
HO ObLI0 ObI PU3HATH HEJJOCTATKOM MO3UIUH, 3aHATON POCCUICKHU-
MU cynamu. BmecTe ¢ TeM, Kak pejicTaBsieTCs, CTaTUCTUKA OTMEH
pelieHnit MeX IYHAPOIHOTO KOMMEPUECKOTr0 apOUTpaka 1 CBOEO-
OpasHoe TONKOBaHKeE MyOIMYHOTrO MOPSI/IKA, AaBAEMOE POCCUICKUMU
cynaMu®!, IPUBOIAT K BBIBOY, UTO HEMpPeIBUIEHHAS OKOHYATETb-
HOCTb apOUTPAXKHBIX PEIIEHNI — 3TO MEHbIIIEE U3 3071

81 Hamnpumep: Kapabenvrukos B.P. Beiciumit Ap6urpaxHsiit Cyn PO 06bscHseT my6amnuHbIit
nopsiiok // 3axon. 2013. N¢ 5. C. 115-122.
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ANTI-SUIT MEASURES GRANTED
BY ARBITRATORS IN SUPPORT
TO ARBITRATION AGREEMENT

Introduction

By entering into an arbitration agreement a party undertakes to refer
any disputes that may arise with another party to arbitration, to take
part in the proceedings in good faith and to carry out the award that
will be rendered. Unfortunately, it is becoming very popular for one of
the parties (typically the party with the weaker position or no defence
at all) to escape the arbitration agreement by commencing the parallel
court proceedings in another jurisdiction!. Anti-suit measures may
serve as good instrument for fighting with such abusive behaviour.

The main purpose of using anti-suit measures in international
arbitration is to protect and uphold arbitration agreement by
restraining a person, who has agreed by contract to refer disputes to
arbitration, from commencing and/or pursuing legal proceedings in
different fora. These goals can be achieved through anti-suit measures
issued not only by the state courts, but also by the arbitrators, both,
at the very beginning and the end of the arbitration proceedings.
Such anti-suit measures can be either as an interim measure (anti-
suit injunctions) or as an order in the final arbitral award.

' Ricardo Quass Duarte, “Anti-suit injunctions in the context of international commercial
arbitration”, available online: http://www.trenchrossiewatanabe.com.br/ noticias/
Antitruste%20texto_integral.pdf, p. 1.
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Anti-suit measures issued by the arbitrators have always faced
theoretical and practical problems in the context of powers to grant
such measures as well as recognition and enforcement. Though 1958
New York Convention on Recognition and Enforcement of Foreign
Arbitral Awards (“New York Convention”) aims to recognize and
enforce both — positive and negative — effects of the arbitration
agreement?, one cannot find clear answer either in the New York
Convention or other international legal documents as to the court’s
and arbitral tribunal’s powers to issue anti-suit measures to upheld
both effects of the arbitration agreement which should be recognized
and enforced by all New York Convention countries.

The court’s ability to issue anti-suit injunctions to upheld arbitration
agreement had been already widely discussed, especially after ECJ’s
decision in West Tankers® case. In the light of the mentioned ECJ]
decision, what can be expected from EC] in Gazprom v. Lithuania case
involving the question on enforceability of anti-suit injunction in the
final arbitral award? If following the Kompetenz-Kompetenz principle
arbitrators do have powers to rule on their jurisdiction, can they issue
anti-suit measures in order to protect their jurisdiction? If arbitrators
do have power to grant anti-suit injunctions, do they also have powers
to sanction for their non-compliance? Considering that the powers of
arbitrators to grant anti-suit measures to uphold arbitration agreement
may differ depending on applicable rules to arbitration proceedings
and lex arbitri, maybe it is a good time to discuss possible international
legal instruments allowing parties which choose arbitration to be
sure that their arbitration agreement shall be equally protected by
arbitrators all over the world? Or maybe no legal changes are needed
since parties in arbitration may get the same “anti-suit measure” effect
by other contractual and/or legal means?

2 ICCA'S Guide to the interpretation of the 1958 New York Convention, 2009, p. 8.
*  ECJjudgment in the case Allianz SpA v. West Tankers Inc. No. C-185/07 of 9 February 2010,
p.1-00663, 2009.
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The article will concentrate on anti-suit measures granted by arbitrators
in support to arbitration. The author will (i) shortly review the problems
of anti-suit injunctions issued by courts in support to arbitration,
especially in connection to the Council Regulation (EC) No 44/2001 of
22 December 2000 on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters (Brussels I Regulation);
(i) analyse powers to issue anti-suit measures by arbitrators including
emergency arbitrators; (iiij) consequences for breaching anti-suit
measures (iv) issues related to recognition and enforceability in the
light of Brussels I. Following the analysis on all these questions the
conclusions will be presented in part (v).

I Anti-suit injunctions issued by courts
in relation to international arbitration

Anti-suit injunctions issued by the national courts in international
arbitration are not the main focus of this article. Nevertheless, since
the rationale behind arbitrators’ powers to grant such measures
originates from courts’ anti-suit injunctions, for the purposes of
systematic analysis it will be briefly looked at the recent trends of
court’s anti-suit injunctions.

There is a fundamental conceptual division between the common
law and civil law countries with respect to their approaches to anti-
suit injunctions®. In the common law countries (England, the U.S.,
Singapore, etc.) a court issues anti-suit injunctions to protect the
parties’ contractual right to arbitration and to uphold their arbitration
agreement’. The civil law countries tend to believe that anti-suit
injunctions are directed against foreign sovereignty as much as against

4 Grace Gunah Kim, “After the EC]‘s West Tankers: the clash of civilizations on the issue of an
anti-suit injunction”, in: 12 Cardozo ]. Conflict Resol, 573-2010-2011, note 23.
5 Grace Gunah Kim, supra note 4, note 26.
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the parties themselves®. Some civil law countries, such as Venezuela
or Brazil, have had recourse to the mechanism in the same way as
courts in the common law countries such as Pakistan, India or the
United States’. Russia and the Baltic countries® are civil law countries.
There is nothing in the Constitutions of those countries prohibiting
the countries from issuing interim measures to protect the jurisdiction
of the appropriate court, but the practical possibility to issue such
injunctions might be problematic in some of those countries. Although,
there is no explicit statutory prohibition for arbitral tribunal, having
seat in Russia, to issue such measures, presently existing very limited
Russian court practice leads to the conclusion that anti-suit injunctions
would either be not permissible at all’, or only in very limited situations
depending on particular circumstances of the case™.

ECJ’s decision in Western Tankers case seems to have adopted the
civil law view of anti-suit injunction, finding anti-suit injunctions as
directly interfering with foreign jurisdictions and the principles of

¢ Grace Gunah Kim, supra note 4, note 30.

7 Emmanuel Gaillard, “ Anti-suit Injunctions Issued by Arbitrators”, in: Albert Jan van den Berg
(ed), International Arbitration 2006: Back to basics? ICCA Congress Series 2006 Montreal
Volume 13 (Kluwer Law International 2007), p. 235-266, note 2.

8 Lithuania, Latvia and Estonia.

®  Roman Khodykin, “Anti-suit injunctions in civil proceedings and international arbitration
in: Voprosi mezdunarodnovo chastnovo, srabnitelnovo i grazhdanskovo prava,
mezhdunarodnovo komercheskovo arbitrazha / Edited and compiled by S.N. Lebedev,
E.V. Kabatova, A.l. Muranov, E.V. Vershinina, 2013 [Xozabikun P.M. AETHNCKOBBIE 00€-
CrieYnTe bHbIE MEPBI B IMBUIMCTHYECKOM IIPOLIECCE U MEXYHAapOAHOM apOuTpaske //
Bompochl Mex/1yHapoIHOr0 YaCTHOTO, CPABHUTE/IbHOTO 1 IPaXkJaHCKOT 0 NIpaBa, Mex-
IyHApOJHOro KoMMepyeckoro apburpaxa: LIBER AMICORUM B yecTs A.A. KocTuHa,
O.H. 3umenkosoii, H.I. Enuceesa / Cocr. u Hayu. pen. C.H. JleGenes, E.B. Kabarosa,
A.V. MypaHnos, E.B. Bepmnnnna. — M., 2013].

10 A.1.YADYKIN, “Institute of “anti-suit injunction” and possibility of its application in connection
with arbitration proceedings”in: New Horizons of International Arbitration. Issue 1 /Ed. by
A.V. Asoskov, N.G. Vilkova, R.M. Khodykin, 2013, pp. 220-268. [nbiknu A.W. UxcTUTYT
«@HTHHUCKOBBIX 00€CIeYnTEeIbHBIX MEP» U BO3MOXHOCTD €r0 IPUMEHEHN ST POCCUICKHU-
MM CyZaMH B CBSI3U C OCYLIeCTBIEHNEM TPETeICKOro cynonponussoactaa // Hosble ro-
PH3OHTBI MEXXIyHAapoaHOro apbutpaxa. Beimyck 1/ Iox pen. A.B. Acockosa, H.T. Bus-
koBoit, P.M. XonpiknHa. — M.: UadoTponuk meana, 2013. C. 220-268].
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international comity". ECJ's West Tankers judgment banning the use
of anti-suit injunction in support of the arbitration agreement is only
limited to the courts of the Member States of the European Union!2.
West Tankers judgment leads to the confrontation between the English
court’s obligations under the New York Convention and the Brussels
I Regulation.

Anti-suit injunctions are not just EU’s problem, but merely a global
one, requiring global solution' and approach towards it. West Tankers
judgment, is not support to the New York Convention spirit, might
affect not only England, as one of the most popular arbitration seats
in comparison to other non-EU common law countries (the U.S,
Singapore), but reputation of the arbitration as a tool for dispute
resolution.

West Tankers judgment had effect on the EU Commission’s proposal
for the Brussels Regulation reform. While proposals were certainly
welcomed by the arbitration world, they were not enough to undo the
effects of West Tankers and lessen the underlying clash between the
Brussels I Regulation and Article II (3) of the New York Convention.
Even more, the Proposal for the Regulation of the European Parliament
and of the Council on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters of December 2010
included a specific rule on the relationship between arbitration and
court proceedings, obliging a court of a Member State hearing a
dispute to stay proceedings if its jurisdiction is contested on the
basis of an arbitration agreement and (i) an arbitration tribunal has
been convened to hear the dispute under the arbitration agreement,
or (ii) court proceedings relating to the arbitration agreement have

" Grace Gunah Kim, supra note 4, note 7.
12 Grace Gunah Kim, supra note 4, note 119.
13 Grace Gunah Kim, supra note 4, p. 574.
4 Grace Gunah Kim, supra note 4, p. 594.
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been commenced in the Member State of the seat of the arbitration®.
However, the Proposal did not meet the approval of the European
Parliament, which in its Draft Report of 28 June 2011 on the Proposal
deleted the entire provision of that specific rule.

Instead of this, the “Whereas clause (12)” was included into the
Regulation No. 1215/2012, which is replacing the Brussels [ Regulation,
and it shall come into force from 10 January 2015. The clause provides
that:

“(12) This Regulation should not apply to arbitration. Nothing in
this Regulation should prevent the courts of a Member State, when
seized of an action in a matter in respect of which the parties have
entered into an arbitration agreement, from referring the parties
to arbitration, from staying or dismissing the proceedings, or from
examining whether the arbitration agreement is null and void,
inoperative or incapable of being performed, in accordance with
their national law.

A ruling given by a court of a Member State as to whether or not an
arbitration agreement is null and void, inoperative or incapable of
being performed should not be subject to the rules of recognition and
enforcement laid down in this Regulation, regardless of whether the
court decided on this as a principal issue or as an incidental question.
On the other hand, where a court of a Member State, exercising
jurisdiction under this Regulation or under national law, has
determined that an arbitration agreement is null and void, inoperative
or incapable of being performed, this should not preclude that court’s
Jjudgment on the substance of the matter from being recognised or,

15 Alessandro Villani, “The proposal for reviewing the Brussels Regulation and the new Regulation
No. 1215/2012 after the West Tankers decision: a new step back for arbitration?”, 2013, available
online: http://kluwerarbitrationblog.com/blog/2013/05/30/the-proposal-for-reviewing-
the-brussels-regulation-and-the-new-regulation-no-12152012-after-the-west-tankers-
decision-a-new-step-back-for-arbitration/
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as the case may be, enforced in accordance with this Regulation.
This should be without prejudice to the competence of the courts of
the Member States to decide on the recognition and enforcement of
arbitral awards in accordance with the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, done at New York on 10
June 1958 (‘the 1958 New York Convention’), which takes precedence
over this Regulation.

This Regulation should not apply to any action or ancillary
proceedings relating to, in particular, the establishment of an arbitral
tribunal, the powers of arbitrators, the conduct of an arbitration
procedure or any other aspects of such a procedure, nor to any action
or judgment concerning the annulment, review, appeal, recognition
or enforcement of an arbitral award.”

Some authors think that such amendments will not deal with the issues
caused as a consequence of the West Tankers, as EU judicial system
keeps risking further parallel court and arbitration proceedings as
well as conflicting decisions issued in different Member States'®.

According to Grace Gunah Kim, only proper amendments of the
New York Convention itself may give desirable global clarity on the
possibility for national courts to grant anti-suit injunctions in support
to arbitration. In connection to Article II (3), where the dispute
involves “the ordinarily arbitrability” issue of determining existence,
validity and scope of the arbitration agreement and the parties have
chosen an arbitration seat and that seat’s law to govern the arbitration
agreement, the issuance of anti-suit injunction by seat’s court does not
interfere with foreign jurisdiction simply to effectuate the agreement
of the parties'®. Grace Gunah Kim proposes to add the following part in

16 Alessandro Villani, supra note 15.
17" Grace Gunah Kim, supra note 4, p. 602.
18 Grace Gunah Kim, supra note 4, p. 606.
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Article Il of the Convention, what in the author’s view, would contribute
to uniformity and clarity of this issue:

“Article Il

4. When the dispute involves the agreement being null, void,
inoperative or incapable of being performed, and the parties have
chosen an arbitration seat and that seat court’s law to govern the
arbitration agreement, a court at the seat may enforce the arbitration
agreement in accordance with its local law, including the use of an
anti-suit injunction.”

However, despite EU’s attempt, which had been widely debated, to
regulate the practice of anti-suit injunction issued by courts through its
regional instruments, English courts continue issuing such injunctions
in support to an arbitration agreement especially when one of the
parties is not from the EU and even to the parties which have not
directly signed the arbitration agreement?.

Many countries, especially those that adopted UNCITRAL Model law
2006, foresee that request for interim measures from a state court
shall not be deemed incompatible with the agreement to arbitrate; nor
shall it be deemed a waiver of the right to arbitrate. But if the parties
have trusted their dispute’s resolution to arbitration and thereby
wished to avoid state courts, why should they go to national courts
for anti-suit injunctions? Indeed, parties to the arbitration should
have effective possibilities to apply to the arbitral tribunal for such
measures. And neither the West Tankers judgment nor explicit reference
to international or national legal instruments to the possibility to grant
anti-suit injunctions decreased the frequency of the parties’ requests
for such injunctions from arbitrators.

19 Grace Gunah Kim, supra note 4, p. 606, note 234.
20 See: Ust-Kamengorsk Hydropower Plant JSC v AES Ust-Kamenogorsk Hydropower Plant LLP
[2013] UKSC 35, Ingosstrakh-Investments v BNP Paribas SA [2012] ENCA Civ 644.
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Il. Powers of arbitrators to grant anti-suit
measures

Anti-suit injunctions have been used not only by courts in common
law countries but also by arbitrators. By its nature and legal effect,
anti-suit measures in arbitration can be either an interim measure or
a remedy for specific performance in the final award.

The powers to grant them derive from the general arbitration
principles and are based on several necessary requirements to
establish arbitrators’ power to grant such measures: (i) the existence of
arbitration agreement and (ii) establishment of prima facie jurisdiction
over the dispute.

General principles and requirements for arbitrators

to be able to grant anti-suit measures

The powers of arbitrators to issue anti-suit injunctions flow from the
widely recognized international arbitration principles: (i) arbitrators’
jurisdiction to sanction all breaches of the arbitration agreement;
(i) arbitrators’ power to any appropriate measures to avoid the
aggravation of the dispute; (iii) arbitrator’s obligation to ensure the
effectiveness of their future award?'.

Following these principles, in practice, arbitrators grant anti-suit
injunctions in order to preserve the jurisdiction of the arbitral tribunal,
to safeguard the effectiveness of the award, to prevent the aggravation
of the dispute, or even to neutralize another anti-suit injunction®.

According to Emmanuel Gaillard, the arbitration agreement vests
with the arbitrator not only jurisdiction to resolve the dispute on

2 Emmanuel Gaillard, supra note 7, p. 236.
22 Richardo Quass Duarte, supra note 1, p. 5
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its merits, but also the power to decide on its own jurisdictions
(Kompetenz-Kompetenz) and to sanction any breaches of such
obligation®. These powers seem to have a strong fundamental
reasoning to justify arbitrator’s power to issue anti-suit injunctions.
Since arbitration derives only from the agreement of the parties,
they are free to determine the arbitration agreement or, in the terms
of reference, the jurisdictional limits to be exercised by arbitrators,
as well as whether or not they will have the power to grant anti-
suit injunctions?.

The agreement between the parties foreseeing expressis verbis the
power of the arbitral tribunal to issue such injunctions would allow
to establish, or vice versa, prohibit the arbitrators’ power on this issue
not only following the general principles of arbitration but also on the
contractual basis.

Another very important requirement is that the arbitral tribunal must
have at least prima facie jurisdiction over the merits of the case and the
party against which the interim measure is sought. Before an arbitral
tribunal has ruled on its own jurisdiction, it should be in a position
to direct the parties not to act in any way that would jeopardize its
prima facie jurisdiction until such time it has ruled on its jurisdiction
in the final manner on the basis of valid and existing arbitration
agreement?. After such determination is made, the issuance of anti-
suit injunction is even less problematic?. The mere fact that tribunal’s
jurisdiction is challenged should not preclude the possibility to issue
anti-suit injunctions, provided there is a reasonable basis on which
to assume jurisdiction.

#  Emmanuel Gaillard, supra note 7, p. 237

% Richardo Quass Duarte, supra note 1, note 39
% Emmanuel Gaillard, supra note 7, p. 26.

% Emmanuel Gaillard, supra note 7, note 96, p. 26.
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Despite the existing English court practice to grant anti-suit injunction
also against the party non-signatory to the arbitration agreement?,
arbitrators’ powers to do the same would be very disputable. To
establish prima facie jurisdiction in such case would be hardly possible,
but if the tribunal establishes and extends its jurisdiction to the non-
signatory of the arbitration agreement in the partial or final arbitral
award, decisions of arbitrators having anti-suit injunctions effect
should be permissible. In the absence of such an extension of the
arbitral tribunal jurisdiction, the only protection left to the party
would be the application for anti-suit injunctions to state courts, if
permissible under given circumstances.

Having established the existence of the general requirements for
the powers to grant anti-suit measures, the arbitral tribunal should
further look to other requirements, the specificity of which depends
on whether anti-suit measure is sought as an interim measure during
the arbitration proceedings or as a remedy in the final arbitral award.

Anti-suit measure as an interim measure

In the majority of cases, anti-suit injunctions are sought during the
course of arbitration proceedings. Anti-suit injunctions granted by
arbitrators are usually formulated as an order to another party to
refrain from submitting or pursuing any claim which is subject to
determination of the arbitration tribunal, for instance:

“pending the resolution of the dispute now before the Tribunal,
both parties shall refrain from, suspend and discontinue, any
domestic proceedings, judicial or other, concerning Tokios Tokeles
or its investment in Ukraine, namely Taki Spravy — including those
noted in the request for provisional measures and in the Claimant’s
letter of June 24, 2003 — which might prejudice the rendering or

77 Ingosstrakh-Investments v BNP Paribas SA [2012] EWCA Civ 644.
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implementation of an eventual decision or award of this Tribunal
or aggravate the existing dispute.””

So, in essence, it might be said that by anti-suit injunction arbitrators
are protecting their jurisdiction. In this respect, some felt that such
injunctions are not always of a provisional nature and should not be
“confused with granting of an interim measures”?. This further led to
various criticisms towards the powers of arbitrators to issue anti-suit
injunctions, namely: (i) even if orders are directed to the parties of the
proceedings, they indirectly impose injunctions on state courts and
it is improper for arbitral tribunal to grant injunctions; (ii) domestic
courts also have competence to rule on their own jurisdictions; and
(i) arbitral tribunal that issue anti-suit injunctions act as in its own
judge for protecting its own jurisdiction. The author fully agrees with
Emmanuel Gaillard’s conclusions that such criticism is not convincing
as it forgets the fundamental rules of arbitration: it may arise only
out of the contractual agreement between the parties by which they
have voluntarily refused to go to domestic courts; and by agreement
the parties accepted arbitral tribunal’s Kompetenz-Kompetenz rule®.

There is no unified international legal instrument which would explicitly
give or eliminate the power of arbitrators to grant anti-suit injunctions.

Differences in national law regarding the possibility for arbitrators
to grant interim measures are really significant: from one extreme
not to allow such at all, to the other extreme that at first the party
should apply for interim measure not to the arbitral tribunal but to
the national court?®. The approach for, example, in Italy or Canadian

# ICISD Case No. ARB/02/18 Procedural order No. 1 dated 1 July 2003, p. 4 (published on
the ICSID website); see also: Emmanuel Gaillard, supra note 7, note 46.

#  Emmanuel Gaillard, supra note 7, note 84.

% Emmanuel Gaillard, supra note 7, p. 5-8.

3t Raymond J. Werbicki , Arbitral interim measures: fact or fiction?“in: American arbitration
association handbook on international arbitration & ADR, 2010.
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province of Quebec, is that only state court has the power to grant
interim measures. Contrary, in Switzerland parties to the dispute might
apply to the arbitral tribunal for interim measures, and the tribunal
even has power to seek assistance from a state court, should the party
fail to comply with it. And finally, pro-arbitration countries such as
France, Germany, England, the US and others seem to be between two
extremes: in the absence of an agreement to the contrary, the arbitral
tribunal has the power to issue interim measures. If issuing interim
measures falls outside the scope of arbitral tribunal, the power to
grant interim measures belongs to the state courts.

The court practice of the Baltic countries is even more limited in
this regard, but it can be argued that only in Lithuania such anti-suit
measures would be allowed. In Latvia, decisions on interim measures
do not fall within the scope of arbitral tribunal’s jurisdiction at all, and
Article 731 of the Code of Civil Procedure of Estonia®, which is applied
in arbitration proceedings, contains a rather vague statement that
“arbitral tribunal may secure an action”. Due to such vague wording
and total absence of case law in this respect, it is very difficult to
predict how Estonian courts would recognise the arbitral tribunal’s
power to grant anti-suit injunction.

Article 20 of the Lithuanian Law on Commercial Arbitration® lists
only limited types of interim measures which might be granted by
arbitrators:

“I. Unless the parties have agreed otherwise, upon request of any of
the parties the arbitral tribunal, having notified the other parties,

32 Code of Civil Procedure of Estonia, Passed 20.04.2005, RT I 2005, 26, 197, Entry into force
01.01.2006.

3 Law on Commercial Arbitration of the Republic of Lithuania: new wording from 30-06-2012:
No XI-2089, 21-06-2012, Official Gazette Valstybes zinios, 2012, No 76-3932 (30-06-2012).
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may by its ruling apply interim measures aimed at ensuring the
enforcement of the party’s claims and preserving the evidence.

2. Interim measures may include the following:

1) prohibiting the party from participating in certain transactions
or performing certain actions;

2) obligating the party to protect the property relating to the arbitral
proceedings, provide a deposit, bank or insurance guarantee;

3) obligating the party to preserve the evidence that may be relevant
to the arbitral proceedings.”

In the author’s view, the arbitral tribunal’s order prohibiting the party
from commencing or enjoining the court proceedings in certain
circumstances may fall under the definition of an interim measure
within the scope of quoted Article 20 of the Lithuanian Law on
Commercial Arbitration since such order would facilitate the later
enforcement of the party’s claim.

The wording of Article 17 of the UNCITRAL Model law before the
last amendments in 2006, raised doubts regarding powers of arbitral
tribunal to grant anti-suit injunctions, because the arbitral tribunal had
the power to order only such kind of interim measures which relate to
the subject matter of the dispute and the pleaded contractual breach.
It is the need for a link between the subject matter of the dispute and
the interim measure sought which, in the view of some authors, may
be one of the obstacles in Russia’s allowing anti-suit injunctions in
arbitration. Under the Russian International Arbitration Law?*, which
is based on the UNCITRAL Model Law 1985 version, interim measures
can be taken in respect of the subject matter of the dispute and the
question may arise, whether on-going of forthcoming proceedings in
another national court can be regarded as the subject matter of the

3 Law of the Russian Federation on International Commercial Arbitration No. 5338-1 of
7 July 1993 (Zakon Rossijskoj Federasii N 5338-1 ‘O mezhdunarodnom kommercheskom
arbitrazhe’)
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arbitration case. Roman Khodykin believes that this situation would
lead to difficulty, if not impossibility, to issue anti-suit injunctions in
Russia®.

This problem was intensively discussed at the UNCITRAL Working
Group®® and resulted in a new wording of Article 17 of the UNCITRAL
Model law which now sets the powers of arbitral tribunal order to take
any action that would prevent, or refrain from taking action that is
likely to cause, current or imminent harm or prejudice to the arbitral
process itself*.

Though the wording of this article still does not explicitly refer to the
possibility of anti-suit injunctions’ issuance, among the scholars the
understanding is exactly to give this effect®.

Additionally, since the UNCITRAL Model law does not apply directly
and unless the parties expressly agree otherwise, in case the anti-suit
measure is sought as an interim measure; the arbitrators should look
to (i) the rules of arbitration institution conducting the arbitration
proceedings (in case of institutional arbitration) and/or (i) lex arbitri.

Despite ambiguity of wording of the main international commercial
and investment arbitration sources, many scholars and arbitration
decisions confirm that the arbitrators’ indeed have jurisdiction and
power to issue anti-suit injunctions®. Arbitral Tribunal have ruled in
its Partial award (2001) in the ICC case 8307 that it is even necessary
to issue anti-suit injunction, when the proceedings started in a state

% Roman Khodykin, supra note 9.

% https://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_
travaux.html

3 UNCITRAL Model Law on International Commercial Arbitration 1985 With amendments
as adopted in 2006.

% Emmanuel Gaillard, supra note 7, p. 23

¥ Richardo Quass Duarte, supra note 1, p. 13.
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court are patently beyond court’s jurisdiction and “therefore abusive”.
Moreover, Arbitral tribunal in the Partial award (2001) in the ICC
case 10681 held that anti-suit injunction might be granted on the
basis that domestic proceedings could cause damage to a party and
“materially affect the practical effectiveness of the on-going arbitration
proceedings and compromise the subject matter of the arbitration”.

The arbitration rules of major arbitration institutions contain non-
exhaustive lists of interim measures. For example, the ICC Rules read:
“arbitral tribunal may make the granting of any such measure [...] it deems
appropriate.”?; the MKAS Rules: “the arbitral may |[...] order either party to
take such interim measures of protection [...] as it considers appropriate.”*;
the SCC Rules provide that “The Arbitral Tribunal may, [...] grant any
interim measures it deems appropriate.”** The ICSID Convention: “Except
as the parties otherwise agree, the Tribunal may, if it considers that the
circumstances so require, recommend any provisional measures which
should be taken to preserve the respective rights of either party“>.

Generally, granting interim measures is considered to be a procedural
issue falling under lex arbitri, usually, the arbitration law at the place
of arbitration*. But lex arbitri is of extreme importance not only for
this reason but also because it establishes a division between the
tribunal and court’s powers to grant interim measures. Taking into
account the variety of requirements for granting interim measures

40 Interim award (2001) in ICC case 8307, [2000:1] ASA Bulletin 37.

4 Partial award (2001) in ICC case 10681.

42 Art. 28 of Rules of Arbitration of the International Chamber of Commerce in force as from
1 January 2012.

4 Art. 36 of Rules of the International Commercial Arbitration Court at the Chamber of
commerce and industry of the Russian Federation.

44 Art. 32 of Arbitration rules of the Arbitration Institute of the Stockholm Chamber of
Commerce.

> Art. 47 of Convention on the Settlement of Investment Disputes Between States and
Nationals of Other Stated (the ICSID Convention).

4 The Secretariats‘ Guide to ICC Arbitration, p. 290.
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under different national laws, the arbitrators might face practical
difficulty in establishing and exercising its powers to grant anti-suit
injunctions. For example, as was already mentioned, since interim
measures in Russia can be granted only in relation to the subject
matter, this might cause difficulty to grant anti-suit injunctions in
arbitrations having their seat in Russia.

Another issue to consider is whether an emergency arbitrator is entitled
to grant anti-suit measures. If arbitral tribunal, before deciding on its
jurisdiction, can issue anti-suit injunctions when making a prima facie
determination on its jurisdiction to hear the case, the same should also
apply to the emergency arbitrator. However, it must be noted that the
arbitral tribunal could reverse rulings of the emergency arbitrators
later, so it does not have prejudice effect later in the proceedings.

The last but not the least point to consider for analysis of arbitrators’
power to grant anti-suit injunctions, as for any other judicial power
conferred upon the arbitrators, must be the evaluation of all
circumstances of each case, such as: (i) whether or not the relief is
necessary, or (ii) urgent, or (iii) if a party would suffer an irreparable
harm*. That means that even recognizing the arbitrator’s power to
grant anti-suit injunctions, they should use such power with extreme
caution. Laurent Levy rightly asserts that arbitrators may only issue
anti-suit injunctions in extreme circumstances, “when it appears
necessary to protect the arbitral proceedings, namely where a party is
fraudulently attempting to undermine the arbitral tribunal’s jurisdiction”.
Mr Levy doubts of arbitrator’s power to issue anti-suit injunction based
on simple existence of parallel proceedings, ruling on a foreign court’s
or arbitral tribunal’s jurisdiction®.

4 Emmanuel Gaillard, supra note 7, p. 95.
4 Richardo Quass Duarte, supra note 1, note 61.
¥ Richardo Quass Duarte, supra note 1, note 62.
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Anti-suit measure as a contractual remedy

However, anti-suit measure may be issued not only as an interim
measure, but also along with the partial or final award on the merits. By
its nature it would be an award for specific performance. If the claimant
seeks the declaration in the partial or final award that the other party
was in breach of arbitration agreement and correspondingly requests
the arbitral tribunal to order specific performance — enjoin national
proceedings — such anti-suit measure would have the final power and
legally would be regarded not as an interim measure but as remedy for
breach of contractual obligation to refer all disputes out of or related
to the contract to arbitration:

“Immediately withdraw and permanently discontinue all pending
litigation in national courts and it commence no new action [...J
dissolve every existing attachment and that it seek no new remedy
any national court.”®

In this situation anti-suit measure usually would be as a secondary
remedy, not the main claim of the party, unless the claimant initiates
arbitration for the award of contractual penalty for starting proceedings
in national courts. Such anti-suit order has the same effect as anti-suit
injunction in form of interim measure has, but as it will be explained
later, it also has significant influence on the possibility to enforce
such order.

Order for specific performance is one type of remedies available for
contractual breaches, in this case arbitration agreement. Therefore,
besides the already discussed general arbitration principles, arbitration
agreement between the parties, procedural rules and lex arbitri, in this
situation the arbitral tribunal should also look at the law applicable to

S0 Maritime International Nominees Establishment v. Republic of Guinea, ICSID Case No.
ARB/84/4, Award of 6 January 1998, 4 ICSID Rep. (1997) p. 69.
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the dispute, e.g. whether all conditions had been met to award such
remedy.

lll. Measures against party that does not comply
with anti-suit measures

Notwithstanding that decision of the emergency arbitrator and arbitral
tribunal granting anti-suit measures is binding on the parties and
by entering into arbitration agreement they expressly undertake to
comply with all orders of the arbitral tribunal, there is always a risk
of a breach of this undertaking by the party against which the order
is directed.

In practice interim measures granted by arbitral tribunals are complied
with voluntarily. According to the 2012 International Arbitration Queen
Merry and W&C Survey on Current and Preferred Practices, in the
Arbitral Process, 62% of the granted interim measures are complied
with voluntarily, and only 10% of the parties seek its enforcement®'.

In cases a party does not comply voluntarily with anti-suit measure,
arbitral tribunals usually do not have coercive powers as state courts
to ensure compliance with measures ordered, but such powers may
derive either from explicit agreement between the parties in this
respect, applicable rules to the arbitration proceedings or lex arbitri.

The parties are free to agree on the remedies arising out of the failure to
comply with the interim measures issued by arbitral tribunal, including
failure to comply with the anti-suit injunctions. Such agreement could
at least give possibility to a monetary compensation from a “forum

shopping” party.

' 2012 International Arbitration Survey: Current and Preferred Practices in the Arbitral
Process, p. 16.
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Though arbitration rules of major arbitration institutions provide
powers for arbitrator’s to issue interim measures, the consequences
for non-compliance with such orders are not expressly provided for
by such rules. Nevertheless, in practice arbitrators do have strong
“persuasive powers”: the parties will be more disposed to comply
with an order rather than the risk irritating or alienating an arbitral
tribunal through non-compliance>?.

“Adverse inference” is another possible method for penalizing non-
compliance with anti-suit injunctions. Generally “adverse inferences”
is a classic sanction against distractive or abusive actions of one of
the parties®. But the possibility to draw adverse inference for non-
compliance of order for interim measures should nevertheless follow
either from the agreement of the parties, or the terms of reference
(if any), or procedural rules applicable to arbitration proceeding
or lex arbitri. The direct reference to this effect cannot be found in
arbitration rules of major arbitration institutions. But the possibility
for arbitral tribunal to draw adverse inference when the party does
not comply with the interim measure granted can be found in the
English Arbitration Act 1996: if a party fails to comply with a direction
from the tribunal where the seat of the arbitration is in England, the
Act authorizes the tribunal to issue peremptory order prescribing the
time for compliance. If the party fails to comply with such order, the
Act gives the arbitral tribunal powers to draw adverse inferences*.
Similar rule is established in the Civil Procedure Code of Geneva®.

52 Supra note 46, p.292.

5 D.A.Shemelin “Changing a standard of proof in itnernational arbitrtaionin: New Horizons
of International Arbitration. Issue 1 / Ed. by A.V. Asoskov, N.G. Vilkova, R.M. Khodykin,
2013, pp. 190-219 [lemenun 1. A. U3ameHeHUe cTaH/iapTa fOKa3blBaHMS B MEX/TYHapO/I-
HOM apbutpaxe // HoBble ropr3oHTBI MeXAyHapoaHOro apéuTpaxa. Beimyck 1/ Iog
pen. A.B. Acockosa, H.I. Bunkosoii, P.M. Xonbsikuna. — M.: UH$oTponuk Menna, 2013. C.
190-219].

% Raymond ]. Werbicki, supra note 31; English Arbitration Act 1996, s. 41.

% D.A. Shemelin, supra note 53, p. 196.
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Another possible instrument for arbitrators to fight with a party’s
not-obeying the anti-suit injunction lies in arbitral tribunal’s ability
to regulate the compliance with such measures by means of its final
decision on arbitration costs. The Article 41 of the English Arbitration
Act 1996 also expressly provides for such a possibility.

In addition, interim measure can be enforced through judicial
authorities, where national laws so permit. For example, in England,
unless the parties agreed otherwise, the court may issue order
requiring a party to comply with the peremptory order of the tribunal*®.
And consequences for failure to comply with English court orders are
very harsh, up to imprisonment®’, thus avoidance to comply with anti-
suit order of the tribunal in England is rather minimized.

Whether arbitral tribunal may impose penalties for non-compliance
will usually depend on the agreement between the parties or the
relevant national laws, but it is also possible for a successful party
to file a claim either for loss or damages due to the non-compliance
with the order, or for specific performance of the order against the
recalcitrant party?®. ICC case law confirms that «the arbitral tribunal
lacks imperium to ensure compliance of a party with an interim or
conservatory measure»®. However, arbitrators have at their disposal
other means of forcing a party to comply with their decisions on
interim measures®. If the anti-suit injunction directed at one of the
respondents were not complied with, «relief for damages resulting from
such breach of the agreement to arbitrate might possibly be sought in this
arbitration»®. Such damages, in general, could be held as litigation costs

% English Arbitration Act 1996, s. 42.

7 Roman Khodykin, supra note 9.

¢ ICC Bulletin VOL 22 Interim, Conservatory and Emergency measures in ICC arbitration,
2011, p. 86.

% Interim award (1999) in ICC case No. 10021, | 33.

60 ICC Bulletin, supra note 58, p. 86.

' Interim Award (2001) in ICC Case No. 8307.
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in the domestic proceedings. The question remains whether a party
could have a right to request damages if the national court decides
the dispute differently to the final award of arbitration. On the other
hand, Laurent Levy notes that it is debatable whether an arbitration
agreement gives rise to a strict obligation which, if violated, may
result in an award of damages, since declaring jurisdiction enables
the arbitrator to rule on the merits of the dispute before him but does
not comprise the power to exclude the jurisdiction of others®.

Despite the fact that anti-suit measures can be sought as a remedy in
the final award and theoretically could be recognized under the New
York Convention, its final enforceability in any case would depend
only on good faith and willingness of the party against which the
relief was sought since only that party can take active actions to stop
or not start national court proceedings. Such “good faith” in practice
probably can be “encouraged” only by awarding damages of penalties
where possible.

IV. Recognition and enforcement
of anti-suit measures

Enforceability issues of anti-suit measures again may differ depending
on whether they are granted before the final award is issued (e.g. as
interim measure) or formulated as order for specific performance in
the final award.

Ray Werbicki perfectly summarizes enforceability issues related to
interim measures granted by arbitral tribunals: “Whether enforceability
is a limitation on the effectiveness of an interim measure ordered by an
arbitral tribunal depends mainly on the mechanisms for enforcement

2 Laurent Levy ,Anti-Suit Injunctions Issued by Arbitrators*, in: IAl International Arbitration
Series No. 2, Anti-Suit Injunctions in International Arbitration, {[{ 115-129, p. 120.
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available (1) in the arbitration process itself, (2) under the procedural law
of the arbitration, and (3) in national courts having jurisdiction over the
party against whom the interim measure is to be enforced or that party’s
assets”®.

The form of arbitral decisions granting anti-suit measures
The form of anti-suit measures theoretically may also have some
impact on its enforceability. Arbitrators enjoy wide rights choosing
the form in which they can shape their procedural documents. In
particular, arbitral tribunals can issue recommendations, procedural
orders, partial awards, final awards, and other kinds of rulings.
Emergency arbitrators usually are limited by terms of the form they
can use. For example, under the ICC Rules, an interim measure shall
take a form of an order®*. However, some of the arbitration institutions
leave the discretion for the emergency arbitrator to decide which form
of procedural document should be granted in order to issue an interim
measures: order or award®. But in practice, the selection of form of
anti-suit measures should also depend on the stage of proceedings
and behaviour of the party against which the measure is sought.

Three most common situations may occur:

(i) if anti-suit measure is sought before the arbitral tribunal is formed
or case file handed over to it and behaviour of one of the parties is
clearly disruptive, emergency arbitrator or arbitral tribunal (once
formed), having established its prima facie jurisdiction, may pass a
recommendation or a procedural order to such a disruptive party;

(i) if arbitral tribunal has already ruled on its jurisdiction but necessity
of anti-suit measure is needed before the final award is passed,

6 Raymond ]. Werbicki, supra note 31, p. 92.
¢4 ICC Rules, supra note 42, Art. 29.
% For example, Art. 37 under Rules of ICDR, Art. 32 of the rules of SCC.
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the tribunal may grant anti-suit measure not only in the form of
recommendation or procedural order but also in the form of a
partial award;

(iii)  if anti-suit injunction is sought by the claimant by way of
claiming specific performance or if arbitral tribunal has substantial
ground to believe that the losing party shall take disruptive action
during the course of recognition and enforcement of the final
arbitral award, anti-suit measure can be formulated in the final
award on the merits.

Though some authors are of the opinion, that usually anti-suit measures
against one party do not involve the necessity of their recognition
and enforceability®, there is another view that if interim measure is
issued in the form of a partial award, there is at least an argument that
such award can be enforced under the New York Convention where
the requirements of the Convention are otherwise met®’.

In some countries, possibility to recognize and enforce foreign
arbitral tribunals’ awards or rulings/orders on interim measures is
expsressis verbis provided by law: For example, Article 26 of the Law
on Commercial Arbitration of Lithuania states that:

“An arbitral award or ruling on interim measures made in any other
state may be recognised and enforced in the territory of the Republic
of Lithuania.”®

However, as already mentioned, arbitral tribunal has the power to
order specific performance in the final award to uphold an arbitration
agreement. In this situation the problem of enforceability due to

6 Roman Khodykin, supra note 9.
7 Raymond ]. Werbicki, supra note 31.
8 Supra note 33.
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the lack of «finality» of the award, could be avoided. On the other
hand, the wording of the final award might determine the refusal to
recognize and enforce under the ground of violation of the public
policy. Supporters of international anti-suit injunctions commonly
argue that, since the order is not directed to the foreign court,
but to the defendant within the jurisdiction of the enjoining court
(in personam), the injunction would not represent an interference with
the foreign state’s system of administration of justice®. It is, however,
obvious that when an anti-suit injunction is issued, even if directed to
the parties, the order indirectly interferes with the determination of
jurisdiction of the foreign court”. It is assumed that wording which
expressly binds one of the parties to take or restrain from certain
actions, for example to withdraw the claim in the domestic courts, is
more likely to be recognized.

Effect of a final arbitral award granting anti-suit
measures in the light of the Brussels | Requlation

Even if anti-suit measure is directed against the party and not the state
court, could it nevertheless be regarded as eliminating the court’s
right to decide on its jurisdiction? Especially taking into account that
anti-suit injunctions could be issued not only by arbitrators but also
by the domestic courts. This leads to further question. Especially in
the light of West Tankers judgment, analysed above, whether anti-suit
measures granted by the arbitrators in the final arbitral award are
in line with the Brussels I Regulation and could be recognised and
enforced in EU Member State.

The first problem was raised in the ruling of the Supreme Court of
Lithuania in Republic of Lithuania v. OAO Gazprom’'. The SCC made a

% Thomas Raphael, “The Anti-suit injunction”, Oxford 2008, p. 16.

0 Ricardo Quass Duarte, supra note 1, p 9.

/I Supreme Court of Lithuania Ruling in the Civil Case No. 3K-7-326/2013, Republic of Lithuania
v. OAO Gazprom
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decision in the form of final award, which inter alia stated that legal
action brought by the Ministry of Energy of the Republic of Lithuania
(Defendant) partially breached the arbitration clause of the relevant
agreement. The Defendant was ordered to withdraw some of its
claims in the Vilnius Regional Court. OAO Gazprom has requested
to recognize and enforce the award in the Republic of Lithuania. The
Court of Appeals of the Republic of Lithuania made the ruling, which
stated that by such award the arbitral tribunal inter alia denied the
jurisdiction of the national court to rule on its own competence. Such
content of the ruling, according to the Court of Appeals, violated the
public policy and as such cannot be recognized in Lithuania.

This decision had been further challenged. The Supreme Court of
Lithuania, noted’? that in general, the recognition and enforcement
of the rulings in civil and commercial cases are regulated by the
Brussels I Regulation, which, as per provision set in Paragraph 2 of
Article 1 are not subject to the arbitration. However, the principle of
supremacy of the EU law implies that national courts must ensure
full effectiveness of provisions of EU regulations and set aside the
provisions of national law which are incompatible, including the rules
set in bilateral agreements signed by the respective Member State’.
That means that the assurance of the principle of supremacy of EU
law is very important when the particular field is regulated by the
international convention.

Despite the fact that the Brussels I Regulation is not the subject
to the arbitration, Paragraph 2 of Article 71 of it states that in
any event, the provisions of this Regulation which concern the
procedure for recognition and enforcement of judgments may be
applied. Jurisprudence of the EC] have explained that the rules for

2 Supra note 71.
3 Supra note 71, note 2.
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the recognition and enforcement of court judgments in the European
Union as set in the special conventions mentioned in the Article
71 can be applied only to the extent of the principles of the free
movement of judgments and mutual trust in the administration of
justice™. Therefore, in the opinion of the Supreme Court of Lithuania,
in order to ensure full effectiveness of EU law, the national courts may
not comply with the provisions of the New York Convention in case
their application would violate the principle of supremacy of EU law.

On the other hand, the Supreme Court of Lithuania agreed, that
the New York Convention is a convention that is applied widely on
the international level and all EU Member States are parties of this
Convention. Therefore, it should be considered whether the EU do
not accept the Regulation in the area which the EU has jurisdiction
to regulate, because of existence of other instrument of international
law, which the EU treats effective.

According to the Supreme Court, considering all the uncertainty of
relation between the New York Convention and EU law, it is important
to clarify that relation in order to correctly examine the case and
ensure that the Supreme Court of Lithuania does not violate its duty
as nation court to ensure the full effectiveness of EU law in order to
uphold the principle of supremacy of EU law. The Supreme Court
have suspended the case and referred to the Court of Justice of the
European Union for the preliminary ruling on the questions:

“I) Does the court of the Member State have a right to refuse to
recognize the award of the arbitration court by which it grants the
anti-suit injunction which prohibits the party to apply with certain
requirements to the court of the Member State, which, according to
the rules of jurisdiction of the Brussels I Regulation, is competent

7 Supra note 71, note 4.
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to examine the civil case on its merits, on the grounds that such an
award of the arbitration court limits the jurisdiction of the national
court to rule on its own competence in the examination of the case in
accordance to the rules of jurisdiction of the Brussels I Regulation?
2) If the answer to the afore listed question is positive, does the
same apply in the case where anti-suit injunction, awarded by
the arbitration court, order the party of proceeding to limit its
requirements in such a case, which is examined in the other Member
State and the court of that other Member state and the court of that
other Member State has a jurisdiction to examine such a case in
accordance to the rules of jurisdiction of the Brussels I Regulation?
3) Can a national court for the purpose of ensuring the supremacy of
the EU law and full effectiveness of the Brussels I Regulation refuse
to recognise the award of the arbitration court if such an award limit
the right of the national court to rule on its own jurisdiction and
authority in a case that falls under the jurisdiction of the Brussels
I Regulation?”

The outcome is yet to be seen.
V. Summary

The parties by entering into arbitration agreement clearly wish to
avoid any parallel proceedings in state courts. The use of anti-suit
measures may assist in compliance of the parties with the arbitration
agreement. The main purpose of using anti-suit measures in
international arbitration is to protect and uphold arbitration agreement
by restraining a person, who has agreed by contract to refer disputes to
arbitration, from commencing and/or pursuing legal proceedings in the
context of arbitration. These goals can be achieved through anti-suit
measures issued not only by the state courts, but also by arbitrators,
both, at the very beginning and the end of the arbitration proceedings.
Therefore, provided certain criteria are met, the emergency arbitrators
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also have power to issue anti-suit injunctions. Anti-suit measures can
be either as an interim measure (anti-suit injunctions) or as an order
for the specific performance in the final arbitral award.

Arbitrators’ powers to grant anti-suit injunctions derive from (i) arbitral
agreement; (ii) general principles of arbitration; (iii) procedural rules
applicable to arbitration proceedings and (iv) lex arbitri. In case of
anti-suit measure is sought as a remedy in the final award, the law
applicable to the case should also be looked at.

Arbitrators enjoy a wide range of rights in choosing the form of
the procedural documents, which could be rendered. Depending
on the stage of arbitration proceedings arbitral tribunals can issue
recommendations, procedural orders, partial awards, final awards,
and other kinds of rulings. Emergency arbitrator’s decisions usually
are limited in terms of form.

Arbitrators not only have powers to grant anti-suit measures but
also sanction the party not complying with such order. In majority
cases anti-suit measures granted by arbitrators are complied with
voluntarily. But if not, there is no international legal instrument
indicating clear and uniform rule on recognition and enforceability
of such measures. In practice, there are several contractual and/or
legal means contributing to the compliance with anti-suit measures.
The parties themselves can outline the boundaries of such arbitrator’s
sanctions in the contract stipulating the amount of liquidated damages
or similar penalties that arbitrators can impose on the party breaching
agreement to arbitrate. The arbitral tribunal may also “punish” not
complying party by its decision on arbitration costs or awarding
damages. It could also take “adverse inferences”. The recognition and
enforcement of anti-suit measures, unless expressis verbis allowed by
national law, faces difficulties. If such injunction takes form of interim
measure, it is not the “final award” and is not subject for recognition
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and enforcement under the New York Convention. If such measure
is a remedy awarded by the final award, state courts could refuse to
recognize it under the ground of the violation of “public policy”. ECJ
preliminary decision in OAO Gazprom v. Republic of Lithuania case will
hopefully deal not only with issue of the effect of the final arbitral
award for specific performance to protect arbitration agreement, in
relation to Brussels [ Regulation, but also with the general powers of
arbitral tribunal to grant anti-suit measures.
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A.B. Bankos,
YYaCTHMK KOMaHab! topyanyeckoro dakynsteta MY nm. JlomoHocoBa
Ha KoHkypce no MexayHapoaHOMy KoMMepUeckoMy apbutpaxy um. Buca

AJIbTEPHATUBHBIE OrOBOPKW
O PA3SPELIEHWW CNTOPOB W MPUHLUKIM
LIS ALIBI PENDENS

1. [loctaHoBka npobnembi

JleiicTBUTeNbHASE apOUTpaskHast OTOBOPKA 00J1a/iaeT AeporaluyoH-
HbIM 3PEKTOM B OTHOLLIEHUM BCEX OCTaIbHbIX GOPYMOB, HE yKa-
3aHHbBIX B OroBOpKe'. Peub nzet, KOHeuHo, pexje BCero o cyaax.
VIck, mofiaHHBI B Cy[ B HapylIeHue AeCTBUTEIbHOM apOUTpakHOI
OTOBOPKH, IOJKEH OBITD [0 3asIBIEHUIO 3aHTEPECOBAHHO CTOPO-
HBI OCTABJIEH CyZIOM 6€3 pacCMOTpPEeHMsI B COOTBETCTBHUHU €O CT. I (3)
Hbto-Mopkckoii konsenmu2 Ecau cysi couteT apOUTpaXkHyIo OroBop-
Ky IeICTBUTEJIbHOM, COXPaHMBIIEHN CUTY U UCIIOJIHUMOM, TO Y HETO
OyzeT OTCYTCTBOBaTb KOMIIETEHIIMSI HA PACCMOTPEHHE CIIOpa, M0-
KpbIBaEMOI'O OTOBOPKOVA.

Hepeniko cTOpOHBI MTHULIMUPYIOT NapasiyiesbHble POLeCChl B HECKOJIb-
kux popymax. [log napannenbHpIMY IpolieccaMy IOHMMAIOTCS TPO-
LIeCChl, IPOILeAINMe TeCT HAa TPOMHYIO UIEHTUUHOCTD — COBIa/leHUe

' Fouchard, Gaillard, Goldman on International Commercial Arbitration / Eds. E. Gaillard,
J. Savage. Kluwer Law International, 1999. PP. 661-670; Poudret |. — Fr., Besson S., Comparative
Law of International Arbitration. 2" ed. Sweet&Maxwell, 2007. Para 367.

2 Lex fori MOXeT peANKChIBATD U MHble GOPMBI HAIIPAB/IEHHSI CTOPOH B apOuTtpax. Cm.:
Kronke H., Nacimiento P., et al. (ed). Recognition and Enforcement of Foreign Arbitral Awards:
A Global Commentary on the New York Convention. Kluwer Law International, 2010. P. 111
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CTIOPSAIIMX CTOPOH, TPeAMeTOB UCKOB M OCHOBaHUi1 uckoB’. Hanpu-
Mep, OfIHAa CTOPOHA MOJAeT B O1H GpOPYM UCK O B3bICKAHUU YOBITKOB
B CBSI3Y C HApYLIEHNEM JIOT0OBOPA, a Apyrasi CTOPOHa IIOJAET B IPYTroi
bopyM «CBSI3aHHBIN UCK»* 0 PU3HAHUHN 00513aTENBCTB 110 IOTOBOPY
HaJIeXaIinM 00pa3oM UCTIOTHEHHBIMU.

[MapasienbHble MPOLECCH YACTO BEAYTCS TMOO B ABYX Cyaax, 1100
napaJuiesibHoO B CyZe U apOuTpake.

[Tpo6ema mapasebHbIX POLECCOB B CYiaX KOHTHHEHTAIbHOI
EBporb! TpagULIMOHHO pelaeTcsl Ha OCHOBaHUM NpuHLuINa lis alibi
pendens. Ho cornacHo rocrnoficTBYOLEMY MHEHUIO®, 3TOT NPUHLMI
He [IefiCTBYET B OTHOLIEHNH apasiesIbHbIX IPOLECCOB B Cy/ie 1 apOu-
Tpake 13-3a IeporallMoHHOro 3¢ dpexTa apOUTPa)KHOrO COrnalIeHus’.

3 Acockoe A.B. KommenTapwmii kK PekoMeHaamusam Accolmanuy MeXyHapoJHOTO MpaBa
o mpuMeHeHuH TOKTpuH lis pendens u res judicata B oTHOIIEHMN apOUTPaska: OCHOBHbIE
MOJIOXKEHU S U IePCIIEeK TUBbI UCTIOIb30BaHM s B POCCHIICKOI paKTHKe // MexgyHapos-
HbII KOMMepueckuii apoutpask. 2008. N 2. C. 81.

4 3pech 1 masnee noj CBSI3aHHBIM HCKOM IIOHMMAeTCs TAKOi UCK, yOBIETBOPEHHE KOTO-
POro MOXET MPUBECTH K NPOTUBOPEYHMIO pellleH!s1 BTOpPOro popyma peleHnIo NepBoro
dopyma.

5 Born G., International Commercial Arbitration. Kluwer Law International, 2009. P. 2935,
Cremades B.M., Madalena ., Parallel Proceedings in International Arbitration. Arbitration
International. 2008. Vol. 24. Issue 4. P. 510-513; Sdderlund C., Lis Pendens, Res Judicata and
the Issue of Parallel Judicial Proceedings. Journal of International Arbitration. 2005. Vol.
22.Issue 4. P. 312; Houtte H. van., Parallel proceedings before State Courts and Arbitration
Tribunals. Is there a Transnational lis pendens — Exception in Arbitration or Jurisdiction
Conventions? in Arbitral Tribunals or State Courts — Who Must Defer to Whom? Conference
in Zurich of January 282000, Reports and Materials, edited by Pierre A. Karrer. P. 35;
Bensaude D., The International Law Association’s Recommendations on Res Judicata and
Lis Pendens in International Commercial Arbitration. Journal of International Arbitration,
2007. Issue 4. P. 421; Acockos A. B. Ykas. cou. C. 91-93; Yynpyros H.C. Vicku 06 ocnapuBa-
HUU apOUTPaXHOro cornaiieHus. Vicku u cyneduble pemenns. C6opHuk crareii / Pyk.
aBT. KOJIL 1 oTB. pex. M. A. Poxxkosa. M.: Cratyr, 2009. C. 159-160.

¢ VHoro MHeHMS NPUAEPXKUBAIOTCS LIBeliLapckue aBTopel — Poudret . — Fr. v Besson S.,
Op.cit. Para. 512. [laHHBIi [IOAXOZ MOXHO 00bICHUTB pelnenneM Bepxosuoro Cyna LlIBeii-
napuu no peny Fomento (Fomento de Construcciones v. Contratas SA. contre Colon Container
Terminal S.A., decided 2001) = YCAXXDC (2004), 809 (Federal Supreme Court, Switzerland)),
rJie CyA OATBEP/NII, YTO pobiema napasie/bHbIX MPOLECCOB B Cy/e U apOuTpaske
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JericTBuTenbHO, npuHUMI lis alibi pendens npefnonaraeT, 4TO KOMIIe-
TeHIMel Ha pa3pellieHue criopa 001afaeT He O[J1H, a HECKOJIbKO (o-
pyMoB. [IpyyeM naHHbIN NPUHLAI TPAAULMOHHO IPUMEHSETCS B OT-
HOLLIEHMY TTapaJlieJIbHbIX POLIECCOB B ABYX Cy0ax. A KOMIETeHIs
CYJIOB OINpejeseTcs o NpaBuiaM MeXX1yHapOAHOM NOACYJHOCTU
lex fori, B oTnMuMe 0T apOUTparka, B OCHOBE KOMITETEHI[UM KOTOPOTO
NEXUT apOuTpaxkHoe cornaiienue’. IMeHHO KOoraia HECKOJIbKO CYIIOB
CcUUTAIOT ceOs KOMIETEHTHbIMU B COOTBETCTBUN C COOCTBEHHBIMU
NpaBUJIaMU MeX1yHapOJHOM MOACYJHOCTH, U MOSIBISIETCS] CBOETO
pofa KoHKypeHuusa komneteHuuit. Torna ¢popyM, B KOTOpOM IpoO-
1iecc ObI/T MHUIIMMPOBAH BTOPBIM, I0JDKEH OyIeT OCTAaBUTD UCK Oe3
paccCMOTpEHMSI UM IPUOCTAHOBUTDH Pa3bUpaTenbCTBO, €CIN TIep-
Bblii pOPYM BBICKAXXETCS B [I0/Ib3y HAJIMUMS Y HETO KOMIIETEHLMH.

[pu Ham4MK apOUTPaXkHO OrOBOPKY KOHKYPEHIIM ST KOMITETEHI[HIA,
KaK MpaBuJIo, CTAHOBUTCSI HEBO3MOXKHOIA, TOCKOJIBbKY apOUTpaskHast
OrOBOPKA B CHITy JIepOoraifioHHoro addekra mno obiiemMy npaBumy
UCKJI0UaeT KomneTeHuuto cynos. Cyay u apbuTpam cKopee HyX-
HO OLIEHWTb, IEHCTBUTEbHA JI apOUTPaKHAsI OTOBOPKA U MOKPbI-
BaeT JIM laHHasl apOuTpaXkHasl OrOBOPKaA NepefaHHbIil Ha UX pac-
CMOTpeHue crop’.

Ho He Bce 0roBopk# 0 paspelieH!y CIopoB 0071a4al0T CTOJb OLHO-
3HAUHbIM JIepOraliuOHHbIM 3 PEKTOM B OTHOLIEHNH CYA0B. OroBop-
Ka, KOTOpast Pe/JOCTABIISIET UCTLY PABO BBIOOPA MEXK Y CYOM U ap-
OuTpakeM, O4eBUIHO, He 061anaeT TakuM 3G HeKTOM B OTHOLIEHUH

JI0JIXKHa pelaThesl MCX0/sl U3 npuHuuna lis alibi pendens. Cm. Kronke H., Nacimiento P., et
al. (ed).Op. cit. P. 98 (fn 216).

7 Redfern A., Hunter M., On International Commercial Arbitration. Oxford University Press,
2009. Para. 1-58.

8 Final Report on Lis Pendens and Arbitration (International Law Association, Toronto
Conference, 2006, International Commercial Arbitration). Para. 1.8 et. seq.; Aco-
cko8 A.B. Ykas.cou. C. 91.

®  Séderlund C., Op. cit. P. 312; Houtte H. van., Op. cit. P. 35.
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CYZIOB, IEpEUYMCIIEHHbIX B OrOBOpKe. Takye OroBOpKM MPUHSTO Ha-
3bIBaThb a/IbTEPHATUBHBIMU UJIM ONMUMOHHBIMU. OHU NOJIy4YaloT BCe
OoJIbliiee pacpoOCTPaHeHNe B TPAHCTPaHUYHBIX 10roBopax .

B CBSI3U C 3TUM MBICIIUMBI CUTYaL[11, B KOTOPBIX ObIJIO MHULUUPO-
BaHO JIBa MapaJijIeJIbHBIX Mpoliecca B IByX aJbTepHATHBHO OTOBO-
peHHbIX popymMax — OAMH B apOuTpaxe, a BTOpoii B cyze. [Ipu aTom
CTOPOHBI B CBOEM COTJIAIIEHUU NPSIMO HE OTOBOPMIIN, KaK JIOJIXK-
Ha peliarbcs Takast mpobema napasienbHbIX mpoleccoB. EcTb u
y BTOpOro ¢popymMa OCHOBaHHe OTKa3blBaTb B pACCMOTPEHUMU «CBSl-
3aHHOT0 UCKa»? YTO JOKHO CITY)KUTb 9TUM [TPaBOBbIM OCHOBaHHEM?
JlomxeH 11 OiMH a/IbTepHAaTUBHO OTOBOPEHHbIN GOpYM NPUHUMATD
BO BHMMaHMe NPOLeCcC, THULMMPOBaHHbI paHee B PyTroM ajbTep-
HaTMBHO OroBOpeHHOM ¢popyme? Bynet v B Takoii cutyauuu pabo-
tarb npuHuui lis alibi pendens? Ipo6ema Obl1a yroMsiHYyTa ACCOLIU-
auueil MexxyHapozsoro mpasa B 2006 r''.,, HO 10 cux mop He Obina
noApoO6HO Mccei0BaHa.

2. [pakTuueckue nocneacTeus pesynbrara
UccnepoBaHus

[locnenctBus yueTa O4HUM a/bTepHATHBHO OTOBOPEHHBIM pOpPYyMOM
npolecca, IHULMMPOBAaHHOT O paHee B APYTOM ajbTepPHAaTUBHO Or0-
BOPEHHBIM QOpyMe, BULSITCS B CII€YIOLIEM.

Jlaneko He BO BCeX I0PUCAMKIMUSX HaTMule MHULIMMPOBAHHOIO pa-
Hee Ipoliecca OJHO3HAUHO NpUBeeT K NpeKpalleHUI0 TPOU3BO/-
ctBa B GopyMme, B KOTOPBII UCK ObLT TOfIaH MO3/HEE.

10 Cm. nonpoGuee: Bapbe K., Powep 1. AHann3 onHOHHBIX OTOBOPOK O criocodax paspe-
IIEHNS CIOPOB C TOUKM 3peHMsI ppaHIy3CKOT0 U aHIIMICKoro npaBsa // Becturk MKA.
2011.Ne 1.

" Final Report on Lis Pendens and Arbitration (International Law Association, Toronto
Conference, 2006, International Commercial Arbitration). Para. 4.3 (fn 65).
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Hanpumep, B AHIMIMM Hanuuue napassesbHOro npolecca B MHOM
KOMIIETEHTHOM (OpyMe yUUTBbIBAETCSI B paMKax [IOKTPUHBI forum
non conveniens. [lapannenbHbIi poliecc B MHOM KOMIIETEHTHOM ¢o-
pyMe — JIUILb OFHO U3 YCJIOBUIA, TOBOPSILIMX B [10J1b3Y BO3MOXXHOCTU
IpeKpallleHns IPOU3BOJCTBA B aHIINICKOM cyze'”. Kpome Toro, 1ok-
TPUHA forum non conveniens Bce ke IpeonaraeT AUCKPeLuio cyzaa'’s.
B cBs13u € 9TUM, A@XKe €CIU UCK B MHOV KOMIIETEHTHbIN GOpyM ObLN
TOJJaH paHblile, OTHO JIUIIIb 3TO 0OCTOATENBCTBO MOXKET HE MPUBe-
CTH K IIpeKpalLeHUIO IPOM3BO/CTBA B aHITIMICKOM cyzie. Takoe BO3-
MOXXHO, €CJIM BTOPO¥ GOPyM (aHIVINICKUI CYL) SIBJISIETCS OUEBUIHO
ropaso 6oree NOAXOAALIMM (appropriate) 711 pas3peLueHust cropa
WJIY eCJIM pacCMOTPEHHUeE fiesia BO BTOPOM $popyMe (aHITIHCKOM Cy/ie)
JIaCT UCTIY TaKKe MPEUMYIIECTBA, YTO OyeT HeCpaBeaInBO (Unjust)
JIMIIATh UCTLA ITUX IPEUMYLIECTB ITpeKpaleHreM TPOM3BO/ICTBa .
[TpuHKMMas BO BHUMaHHe 0COOEHHOCTH Pa3pelieHusI CIOPOB B MEXK-
JIyHApOIHOM KOMMEpPYeCKOM apOuTpaske'®, Ha BOIPOC, SIBISETCS JIU
dopym (Oyzp To apbuTpask W cya) ropaszao 6osnee MOAXOASALINM,
4eM JPYro, He Bceraa OyeT 1erko OTBETUT.

Hao6opor, lex fori'® cTpaH KOHTHHeHTaNbHOI EBporbI yalie Bce-
ro npeaycMarprBaeT 6e3yCciI0BHOE TPUOCTAHOBIIEHHE TIPOM3BO/I-
CTBa B [10/1b3Y MpoOLecca, MHULUUPOBAHHOTrO paHblie (first-in-time

12 Fawcett]. (ed.), Declining Jurisdiction in Private International Law. Oxford, 1995. P. 214-217.

13 Spiliada Maritime Corp. v Cansulex Ltd [1987] A.C. 460. Christian H., Schulze, A.W. Forum
Non Conveniens in Comparative Private International Law. South African Law Journal.
2001. Vol. 118. PP. 818-819.

14 The Abidin Daver [1984] A.C. 398, at pp. 411-12. Hartley T.C., International Commercial
Litigation: Text, Cases and Materials on Private International Law. Cambridge, 2009. P.
211-212.

15 Lew .M., Mistelis L.A., Kréll St., Comparative International Commercial Arbitration. Kluwer
Law International, 2003. Para. 1-8-1-30.

16 Crarbs 27 Pernamenta Bproccesns [ Takxe mpefiycMarpyBaeT 6e3yClI0BHOE IPUOCTAHOB-
JIEHVE IPOLIECCa 10 MOMEHTA, IOKa CYJI, B KOTOPBI KCK GbUI IO/{aH IEPBBIM, HE yCTAHOBUT
Hasunure KoMmrneteHuu. [lociie ycTaHOBJIEHUsI HANMYMS KOMIIETEHIIY IPOU3BO/ICTBO
BO BTOPOM cyzie npekpatiaercs. OfgHako apOuTpax HCKIIOUeH U3 chepbl MpUMEHEHH st
Pernamenra.
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rule). [Ipou3BOACTBO B Cy/ie, B KOTOPbIH UCK ObLI MOAAH MO3HEE,
IpeKpalaeTcs, eCJIM NepBbIi CyJl yCTAHOBUT CBOIO KOMIIETEHLIUIO
Y eCJI er0 pellieHre, BEPOSITHO, Oy/IeT MPU3HAHO B CTPAaHE BTOPO-
ro cyza. [Ipy aToM nepej BTOPbIM CyZIOM CTOUT HE BOIIPOC HaJM-
YKsl y HETO KOMIIETEHI[MH, HO JIMIIb BOMPOC TPONHHON UIEHTUYHO-
CTH IPOLIECCOB.

Ho u momxox cTpaH KOHTUHEHTAIbHOM EBpOIBI MeeT CBOU HeJIo-
cTaTKU. [laHHBI OAXO MOOLIPSIET CTPEMJIEHNE CTOPOHBI IIePBOM
npeabsBUTD UCK B cy[ (race to the courthouse) ¢ enuHcTBEHHOI 1ie-
7bio onpeiesneHus 6osee ynobHoro as cebds popyma.

Jlanee Oynet aHaIM3UPOBATHCS KOHTUHEHTAIbHOE MPaBuIo lis alibi
pendens.

3. Ycnosua npuMeHeHUs npuHUMNa
lis alibi pendens

MO>KHO BBIJIE/TUTD 1BA YCIIOBH s, HEOOXO/MMbIE /171l OCTABJIEHHS UC-
KOBOTO 3asiBJieHHst 6€3 pacCMOTpeHMst Ha OCHOBAaHUM MpUHIMMA [is
alibi pendens.

[lepBoe ycroBre — HaaM4Me IBYX MPOLECCOB B popymax, obaa-
IOIIMX KOMIIETEHIIMEN Ha paccMOoTpeHue criopa. [Ipuyem, cornmacHo
HOpMaM Hal[OHAa/IbHbIX 3aKOHO/IATEJIbCTB PEIleHHe CY/Ia, B KOTOPbIIA
UCK ObUT [IOIaH MIEPBBIM, JIOJDKHO MOJIJIEXATh TPU3HAHUIO 7 UK C BbI-
COKOI1 BEpPOSITHOCTBIO I0/DKHO OBbITh B OyyIieM TPU3HaHO ' B cTpa-
HE Cy[a, B KOTOPBIi UCK ObLJI MOJIaH MO3/IHEe.

7 Tlynxr 2 Ct. 406 TTIK PO.

18 Cwm. B oTHOLIEHUU 3aKOHOAaTenbeTB LlIBeiinapuy, Mranuy, lepmanuu: Final Report on
Lis Pendens and Arbitration (International Law Association, Toronto Conference, 2006,
International Commercial Arbitration). Para.2.16-2.35.
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Bropoe ycnosre — npoxoxieHue napanseabHbIMU IPoLieccaMi Te-
CTa TPOMHON UJEHTUUHOCTH, (COBIaieHre CIIOPSILIUX CTOPOH, pe-
MEeTOB MCKOB M OCHOBaHMI CKOB)". TOUHO TaKo# e TeCT UCIIONb3Y-
eTcsl 71 IPUMeHeHu s NpUHINIA res judicata. [Ipy 9TOM B HEKOTOPBIX
NpaBONOPsIAKaxX HAOMIOAAeTC sl TEHEHLMS 0TKa3a OT OYKBaJIbHOTO
MIOHMMAaHU$ KATErOPUU «COBIA/IeHHE» B [I0JIb3Y ee HoJiee IIPOKOro
MOHMMaHHUS NPy IPUMEHEHUU KaK NpUHLUIA res judicata®, tak u lis
alibi pendens?'. X0Ts1 B MUHbIX IPaBONOPsIAKAaX TECT TPONHON UAEHTUY-
HOCTHU IPOBOAUTCsI O0JIee CTPOro?.

4. MpuHumn fis alibi pendens —
TONbKO ANA cyaos?

HopMmbl HallMOHaIbHBIX 3aKOHOJATE/IbCTB TPAAULIMOHHO TOBOPSIT
0 apa’siesbHbIX poleccax B AByX cydax. Torna OykBaabHOE MOHU-
MaHHe 3aKOHa He M03BOJIsIeT IPUMEHATb NpuHUMn lis alibi pendens
K [Tapasuie/IbHbIM [TPOLIeCCaM, MHUIIMMPOBAHHBIM B Cy/ie U apOuTpa-
e, KOTOpble YKa3aHbl B aJIbTePHAaTUBHOM OTOBOPKe.

Ho, nymaeTcs, B KOHTEKCTe napasijiebHbIX IPOLIeCCOB B YKa3aHHbIX
B a/IbTEPHATUBHOII OTOBOPKE Cyje 1 apOuTpaske Hy>KHO IOHUMATb
TEPMUH «CY7», QUT'ypUPYIOLIMI B HALIMOHAIbHbIX 3aKOHOZIaTe/IbCTBAX,

1 Acockos A.B. Ykas.cou. C. 81.

INpunuumnst res judicata u lis alibi pendens cirysxat oxHOI Lien — KOHEYHOCTH CyREOHO-

o U apOUTPaXKHOro pa3éupaTebCTBa, IPeA0oTBpPalleHHIO0 IPOTHBOPeYallX pelie-

H1iA. OHY TPeACTABISIOTCS HACTOIBKO POJCTBEHHBIMMU, YTO BBIBOJIbI B OTHOLIEHUH I'es

Jjudicata He MOTyT UTHOPMPOBATbCA NPU NPUMEHeHUU npuHuMna lis alibi pendens. Cm.:

Gallagher N., Parallel Proceedings, Res Judicata and Lis Pendens, para.17-10 in Mistelis L.,

Lew J. (ed.), Pervasive Problems in International Arbitration. Kluwer Law International,

2006.

2t Cwm. B ctpanax EBpocorosa: Marongiu Buonaiuti F. Lis Alibi Pendens and Related Actions
in Civil and Commercial Matters Within the European Judicial Area. Yearbook of Private
International Law. 2009. Vol. 11. P. 530-540; CMm. B OTHOLIEHNH NpUHIUIA res judicata:
Sheppard A., Res Judicata and Estoppel. Dossier of the ICC Institute of World Business Law:
Parallel State and Arbitral Procedures in International Arbitration, 2005. P. 233.

22 Sheppard A., Op. cit. P. 233.

336



Bankos A.B.

KaK BKJIFOYAIOI1ii B ce6s 1 apOuTpax. Takoe TOJKOBaHKWE COOTBET-
CTBYeT IOHMMaHUIO NpuHIMNa lis alibi pendens kak GpyHOaMeHTaIb-
HOTO TPUHIIMIA [POLiecCyanbHO JoOpocoBecTHOCTUS. Accorua-
1151 MeXTYHapOIHOrO ITpaBa yke peKOMEeH/I0Bajia IPUMEHSITb 3TOT
TPUHIIMII U K [TapasijieIbHbIM MpoLieccaMm B AByX apoutpaxax?. Kpo-
Me TOrO, BpsiJl IM COCTaBUTEJIM HOPM HaMepeBa/lINUCh UCKIIOUNUTD
NpUMeHeHue npuHuuna lis alibi pendens k napasnienbHbIM IIPOLIEC-
caM, MHUIIMMPOBAHHBIM B YKa3aHHbIX B a/IbT€PHATUBHON OrOBOPKE
cyne u apbutpaxe.

bonee Toro, npunuun lis alibi pendens y»e npuMeHsICs CyJaMU K I1a-
pasiebHBIM MPOLIECCaM B Cyjie U apOuTpaske B KOHTEKCTE Haxke
He aJIbTePHATUBHOIA, 8 UCKJTIOUUTETbHON apOUTPask HO OTOBOPKU .

B nene Fomento de Construcciones y Contratas SA. (Fomento) v. Colon
Container Terminal S.A. (CCT) mexly CTOpOHaMH BO3HUK JOTOBOP-
bl criop. Mcnanckas kommnanus Fomento ununnuposana cyneOHbit
npouecc npotus CCT nepen naHaMCKUM CYZIOM, HECMOTPSI Ha Ha/U-
Yue MUPOKOU UCKITIOUYNTENTBHOM apOUTpakHOit oroBopku. Cy npu-
3HaJI CBOIO KoMneTeHUMI0. 3aTeM naHaMmckad komnauaug CCT nHu-
uuuposaia nporus Fomento nmapasesnbHbiil mporecc B apOuTpaske
B lIBeiitiapun. Apbutpask Boitec peienue B moiab3y CCT. Fomento
obpaTuach B Cy/1 10 MECTY MPOBe/IeHNs1 apOUTpaxa c UCKOM 00 OT-
MeHe pelieHns1 apOuTpasa 1o MpUYMUHE OTCYTCTBUS Y HETO KOMIIE-
teHnuu. Fomento cchutanach Ha TO, 4TO apOUTPBI OJKHBI OB OCTa-
BUTb 3asiB/ieHHe 6e3 paCCMOTPEHUS B COOTBETCTBUU €O CT. 9 3aKoHa
[[IBefinapuu o0 Me>xJyHapOAHOM YacTHOM npase 1987 r. (nanee — 3a-
KoH [IBeiinapuu o MUII), sakpennsrowmeit npunuun lis alibi pendens.

% Born G., Op. cit. P. 2949.

*  Final Report on Lis Pendens and Arbitration (International Law Association, Toronto
Conference, 2006, International Commercial Arbitration). Para. 4.47 et.seq.

% Fomento de Construcciones y Contratas SA. v. Colon Container Terminal S.A. (Fomento
case), 2001, Federal Supreme Court, Switzerland.
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Takum o6pa30M, nepez WBeilapCcKUM Cy10M IIOMUMO IIPOYETO CTO-
171 BOIPOC, 00513aH 1 ObLT COCTAB apOUTparka MPUMEHSITS CT. 9 3a-
koHa lIBeiinapuu o MUII, koTopas roBOPUT TOJIBKO O Napasjesb-
HBIX IIpoLieccax 6 cydax. LlIBeiiiapckuii cy1 OTBETHII HA 3TOT BOIIPOC
[I0JIOXKUTEJIBHO.

[Ipumenenure mBeniLapckum cynoM npuHuuna lis alibi pendens x na-
pa’suIesIbHBIM MPOLIeCCaM B Cyie U apOuTpaxke PU HATTUIUU UCKIO0-
YumesibHol apOUTPAXKHOM OTOBOPKU KPUTUKOBATIOCh MHOTUMHU HC-
cnenosarenamu®. B pesynbrare B 3akoH llIBetiiapru 06 MUIT 6b11u
BHeceHbl u3MeHeHud (cT. 186 (1bis)), uToObI B Ha/bHEMIIEM UCKIIIO-
4uTb AeiicTBUe npuHLuna lis alibi pendens B mog0OHBIX CUTYaLHSIX.

Ho BaxHO TO, UTO B KOHTEKCTE MapassesbHbIX IPOLECCOB B Cyle
¥ apOuTpake, yKasaHHBIX B a/lbMepHAMUBHOL OTOBOPKE, TEPMUH
«CyJ», Uryprpymouuii B HalMOHaJIbHBIX HOpMaXx o lis alibi pendens,
TeM GoJiee MOXET TOHUMAThCs Kak «popym». Torzia HalOHaIbHbIe
HOPMBI, 3aKpensiomue npunumn lis alibi pendens, 10omXHbI TprMe-
HATHCS K [IApaJlieIbHBIM MIPOLeCcaM B CyZie M apOuTpaxe, yKasaH-
HbBIM B a/IbTEPHAaTUBHON OTOBOPKE.

5. CuTyauwum, BO3MOXHbIE HA NPAKTUKE

[IpencTaBum, 4TO CHaYasIa B OrOBOPEHHBIH CY/| ObIJ TOfIaH KCK O B3bI-
CKaHUM yOBITKOB B CBSI3U C HAPYILIEHKEM IOTOBOPA, & CJIE/IOM OTBET-
YHKOM [0 [IePBOMY HCKY ObLIT [OJJaH KCK O TIPU3HAHNY 00513aTeIbCTB
TI0 ZIOTOBOPY Ha/I/IeXkKaIIuM 00pa30M UCIIONTHEHHBIMH, HO YK€ B OT0-
BOpEHHbIIT apOuTpask. Takoe BO3MOXKHO, CJT OTOBOPKA O paspeliie-
HUU CIIOPOB Oy/1eT CKOHCTPYHPOBAHA TaK, YTO 1100 y 00EUX CTOPOH

2 CMm. BbIlIE aBTOPOB, BBICTYNAIOMINX 33 OTCYTCTBUE lis alibi pendens Mexay cynom
1 apOuTpaxem.
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ecTb BBIOOD MEXY CYIOM U apOuTpaxkemM?, 160 OfiHA CTOPOHA
JI0JKHA TOfIaBaTh BCE WCKU B CY[I, @ Y IPYroii ecTh MpaBo BhiOOpa
MeX[y CyIoM u apbuTpaxem?, m1b0 Koraa ofHa CTOpoHa 00s13aHa
Mof1aBaTh BCE UCKMU B CY[, a ipyras — B apOutpax? (B mociieqHem
CcJIy4ae OroBOopKa, OYEeBU/IHO, He Oy/IeT /IS UCTIA aJIbTePHATUBHOM,
HO BCE PABHO CO3/1aCT YCJIOBUS /ISl TAPAJIIeIbHBIX IPOLECCOB).

MoskeT 1 cocTaB apOUTpaka 0TKA3aThCd OT pa3pelleHus Cropa
IIpY HaJIMUMK [apaJijiesIbHOro npolecca B Apyrom ¢popyme (Hanpu-
Mep, B cyze)?

[Tono6HbI BOMPOC (HO B KOHTEKCTE yKe MHULIMMPOBAHHOTO MPOLIeC-
ca He B Cy/[e, a B apburpaske) Obu1 nogusT B fene Tema-Frugoli SpA
v. Hubei Space Quarry Indus. Co. Ltd*, rie Mexay CTOpOHaMU BO3HUK
CIIOp U3 JOroBOpa MOCTaBKU. B ieHTpe BHUMaHMs Oblia abTepHa-
TUBHasl apOUTpaXkHast OTOBOPKA, B COOTBETCTBUU C KOTOPOIl MCKU
Tema (mpopaBelr) A0/KHBI ObIIM pacCMaTPUBAThCS APOUTPAsKHBIM
uHctutyToM Toprosoii nanarel r. CTokrosnbma (fanee — CTOKIo/b-
MCKuit apbuTpax), a ucku kommnauuu Hubei (mokymnaresns) — Kuraii-
CKOI KOMMCCHel 10 MeXTyHapOIHOMY 9KOHOMUYECKOMY U TOPrOBO-
My ap6utpaxy (nanee — CIETAC)?'. Komnanus Hubei mocuurana, 4to

77 William Company v. Chu Kong Agency Co. Ltd. and Guangzhou Ocean Shipping Company, High
Court — Court of First Instance, Hong Kong, 17 February 1993, [1993] HKCFI 215; Westfal-
Larsen & Co A/Sv. Ikerigi Compania Naviera SA (The Messiniaki Bergen) [1983] 1 AIl ER 382.

% NB Three Shipping Ltd. v Harebell Shipping Ltd. [2004] ENHC 2607 (Comm).

»  Tlocranosnenne QAC JlanbHeBocTOUHOTO OKpyTa 1o feny Ne A73-5339/2013.

30 Judgment of 2 July 1999, Tema-Frugoli SpA v. Hubei Space Quarry Indus. Co. Ltd, XXVI
Y.B. Comm. Arb. 807 (Milan Corte di Appello) (2001).

3t Tloxoxas oroBopka nmesna mecto B criope mexay OO0 «Jlenpra Bunmap CHI» n OAO
«d¢upnoe» — [Nocranosnenue [Ipesnanyma BAC PO Ne 11861/10 (oroBopka mpegycma-
TpuBaja 3aBUCUMOCTDb IPUMEHUMOTO IIpaBa OT TOro, KTO BbICTYIIaJl UCTLOM IIO ey,
U B Kakoit popym nozasacs uck). B aTom criope, oHaKo, BONpoChl, Kacalouuecs npu-
MeHeHus npuHuuna lis alibi pendens He BO3HUKJIN U3-3a pa3iInyusl IpeMETOB UCKOB.
Cm. monpo6uee: [Inexanos B.B., Vcockun C. B. [IpaBo, IpUMeHIMOE K IOrOBOPY, B MEXIY-
HapOJHOM KOMMep4eCcKoM apOUTpaske: HEKOTOPbIe BOIIPOCHI, TOCTaB/IE€HHbIE TPAKTH-
KOI1 // BECTHUK MeXIyHapOIHOrO KOMMepUecKoro apourpasxa. 2011. Ne 1.
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06s13aTenbCTBA U3 IOr0BOpa ObLM UCTIONHEHbI Tema HeHaIeKaIuM
o6pasom. Kommanust Tema o6parunace B CTOKI0JIbMCK Uit apOUTpask
C MCKOM 00 ycTaHOB/IeH!H $aKTa HaJJIexKallero UCIIOTHEHNST 10T0-
Bopa. Kommanusa Hubei nopana B CIETAC uck 06 ucnosnHenuu 004-
3aTenbcTBa (koMnaHug Tema Bo BTOpOM IpoLiecce He yuyacTBoBasa
Y He 3agBJIs/Ia BO3PAKEHU I POTHUB KOMITETEHI[UH), KOTOPbIi ObI
TMPUHAT K paccMoTpenuto. Takum o6pasom, 06pa3oBasoch aBa ma-
pasiesnbHbIX potiecca. 06a rcka ObUTH yI0BIE TBOPEHBI COCTABAMU
ap6urpaskeit. Komnanus Tema npuena pemienne CTOKIOJbMCKO-
ro apourpaxa B ucnonnenue B Uranuu. Komnanus Hubei ciemom
TaKke 00paTUIACh B UTAJIbSIHCKUIL CY/l 3@ UCTIOJTHEHUEM PELIeHNUsT
CIETAC. Komnanus Tema Bo3parkasia IpOTUB IPUBEEHUSI PELICHUS
CIETAC B ucnonHenue, ccbinasichb Ha TO, yTo CIETAC He nomxeH Obit
paccMaTpuBaThb CIOP 3a OTCYTCTBAEM KOMIIETEHLMH.

AnesaUoHHbIN cy 1 MuiaHa moCTaHOBHUIT, 4TO apOUTPaKHASI OrO-
BOpKa Haieisia KoMIeTeHIuel 06a coctaBa apouTpasxa. [Ipu aTom
HECOOTBETCTBHE OIHOTO pellieHus apOuTpaxa Apyromy He sIBJIsieT-
canpensitctBueM and npuenennd pewenust CIETAC B ucrionnenue.
Pemrenne CIETAC 6b110 TpUBeNEHO aneIALMOHHBIM CyIoM MuaHa
B ucronHeHue. KaccallMoHHBI Cy[l pelleHre HUXKeCTOSIILEero Cyaa
ot™enu u B puBeneHuu petennst CIETAC B ncnonnenue otkaszan

B cBeTe TeMbl JaHHO1 CTaTbU pelleHre UHTePeCcHO TeM, YTO COCTaB
apourpaxa CIETAC He npumenun npunuu lis alibi pendens vi npuxsan
UCK K paccMOTpeHH 0%, [TbITasiCh MOHATD JIOTUKY apOUTPOB B O100-
HBIX CUTyalMsX, aMepuKaHCcKui cnenranuct [ bopa otmeuaert, uto

3 KaccalMOHHBII CyJl COCTIancs Ha To, uTo y cocrtaBa apourpaxa CIETAC He 6bl710 KOM-
HETEHIMK HA PACCMOTPEHHUH CIIOPa, T.K. IoAayeil nepsoro ucka Gpopym 6bu1 3adpukcu-
poBaH Ha Oyayiiee /s BcTpeuHblx MckoB. Cum.: Corte di Cassazione [Supreme Court], 7
February 2001, Tema Frugoli SpA, in liquidation v. Hubei Space Quarry Industry Co.Ltd.,
reported in Y.B. Comm. Arb. XXXII (2007). PP. 390-96 (Italy No. 170).

% CM. KpUTHKY peruenus cocrasa apourpasxa CIETAC B cien. pabore: McLachlan C., Lis
pendens in International Litigation. Brill Academic Publishers, 2009. P.218.
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MIPUHATHE BTOPIM apOUTPakeM CIIopa K PACCMOTPEHHUIO COTTIacyeT-
€4 C IOrOBOPHOI PUPOIOi apOUTPaKa U UTO ITOT IOTOBOP MOXKET
He HCIOJIHATBCS TOMbKO B UCK/TIOYUTENbHBIX Caydasx®t. [leiicTBu-
TeJIbHO, apOuTpaskHas orosopka Haznensana CIETAC KoMmreTeHI1e,
YTO NMOAUYEPKHYJ U cy[ MunaHa.

Ho npunuun lis alibi pendens noKOUTCS Ha TOM, UTO HECKOJIBKO POpy-
MOB JIOJXHBI UMETb KOMIIETEHIIUIO Ha pa3pelileHue cropa. 'y BTo-
poro ¢popyma, B KOTOPBIi ObLI MOfIAH «CBSI3aHHBII UCK», 0OBIYHO Ha-
nuvyecTByeT KomneteHuus. Torga Bo3pakeHre CTOPOHBI® MPOTUB
napasesbHOro npouecca Bo BTOpoM $popyMe, O4eBUIHO, JOIKHO
OCHOBBIBAThCsI Ha HEOOXOAMMOCTH OCTABJIEHNS HICKOBOTO 3asIBJIEHM ST
6e3 paccmoTtpenus (inadmissibility), a He Ha OTCYTCTBUM y BTOPOTO
dopyma komneTeHIUMn®.

Takum 06paszom, ecsiu B apOUTpark ObiJT OJJaH «CBSI3aHHbBII UCK» TIPU
YK€ UMEIOLIEMCS TPOLECCE B IPYrOM apOUTpaske, TO cOCTaBy apOu-
Tpaska He CJielyeT IPUHUMATh UCK K PACCMOTPEHUIO, COTJIACHO TIpe-
BaJIMPYIOLLEH NO3ULUN®.

# Born G., Op. cit. P. 2948.

% CcbliKa BO BTOPOM apOUTparke Ha HAJIMYKeE pelLlieH s IepBOro apOuTpaxa 1o ToMy e
CIIOPY JUIs IPUMEHEHU IPUHILIKTIA res judicata He CUMTaeTcs HapyLeHHeM 00g93aTelb-
cTBa KOHQUAEHLHATbHOCTH (€C/IM TAKOBOE UMEETCS) B CIIOpe MEXAY TeMHU e CTOPO-
Hamu: Associated Electric and Gas Insurance Services Ltd (Aegis) v. European Reinsurance
Co. of Zurich (European Re) [2002] UKPC 1129, [2003] 1 WLR 1041. [Ipencrasnsercs, To xe
BEPHO U [1JIsI CChUIKHM B apOUTparke Ha HaIMUHe apasijiesbHOro Mpolecca B PYyrom ap-
GuTpake A/st npUMeHeHns puHLMna lis alibi pendens.

% CM. aHaJIOTMYHBI BLIBOJ B OTHOLIEHUH NPUHIMMIA res judicata: Sheppard A., Op. cit. P. 230—
231. Cm. noppoGHee 0 pasanuuy BO3PAXKEHUI IPOTHB KOMIIETEHI[MH U IPOTHUB IPUHATHUSI
MCKOBOTO 3asiBJieHus K paccmoTpenuto Paulsson J. Jurisdiction and admissibility. Global
Reflections on International Law, Commerce and Dispute Resolution. Liber Amicorum in
honor of Robert Briner. ICC Publishing, 2005.

% Ecau BTOpoii popym — apOUTpax, TO 110 TO¥ ke IPUYMHE pelieHre apOuTpaxa Heslb3st
OyzeT ocropuThb (MM 3a9BUTh BO3PAXKEHVE IPOTUB NPUBEIEHUS €r0 B UCIIOIHEHUE)
CO CCBUIKOI1 Ha OTCYTCTBHE Y HETO KOMIIETEHIIUN.

% Final Report on Lis Pendens and Arbitration (International Law Association, Toronto
Conference, 2006, International Commercial Arbitration). Para. 4.48; McLachlan C., Op.
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JlaHHbI BBIBOJ MOYXET ObITh IKCTPATIOIMPOBAH 1 Ha CUTYAIINIO, B KO-
TOPO¥ MepBBbIi MpoLiecc ObLI MIHUIMUPOBAH B OTOBOPEHHOM B aJIbTep-
HaTMBHOI OTOBOPKE CY/ie, 8 BTOPO — B OTOBOPEHHOM apOuTpaxe.

[lpencraBum Ternepb 0OpaTHYIO CUTYalMIO. B oroBopeHHblit apOu-
Tpask ObIJI MOJIAH UCK O B3bICKAHUM YOBITKOB B CBS3U C HAPYIIEHU-
€M JIOrOBOpa, a CJIeIOM OTBETYUKOM I10 [IEPBOMY UCKY Y3Ke B OTOBO-
PEHHbIIT Cy[1 ObLT OAH UCK O TPU3HAHUU 0653aTebCTB 10 JI0r0BO-
py Hazuexammm o6pasoM UCIOTHEHHBIMU. TaKoe BO3MOXHO, €CITHU
OrOBOpKa O pa3pelleHnu ClIopoB OyIeT CKOHCTPYUPOBaHa TakK, YTo
b0 y 00ernx CTOPOH eCTb BBIOOP MEKTY CYOM 1 apOUTpakeM, 1100
OJIHa CTOPOHA I0JDKHA TI0fIaBaTh BCE UCKU B apOUTpaXx, a y APyroi
eCTb IPaBo BbIOOpA MEX 1y CYI0M 1 apbuTpaskem*, 6o Korua ofHa
cTopoHa 00si3aHa [01aBaTh BCE UCKU B CY/I, @ ApyTras — B apOUTpax.

VIHTEepeCHO, UTO B CUTYALIMK, KOTZIa MCK ObLJT IO/JaH MEPBbIM B apOu-
Tpaxk, npuMeHeHre npuHuuna lis alibi pendens naxe oberdaercs.
JlefiCTBATENIbHO, OJHO U3 YCJIOBUI €ro NPUMEHEHNS — BbICOKas Be-
POSITHOCTb NPY3HAHUS pelleHns nepBoro Gopyma BTOPbIM popy-
MoM. M3-3a cymecTBoBanus Hbio-MopKcKkoit KOHBEHIIUM BEPOST-
HOCTb PU3HAHUS PelleHNs apOUTparka CyIOM 3HAYUTENBHO BBILIIe
BEPOSITHOCTU NPM3HAHUs CY/IOM pelleHus aApyroro cyaa*'.

6. Bo3Hukawowme TpygHoCTH

[Ipumenennto npunuuna lis alibi pendens B KOHTEKCTe albTepHATUB-
HBIX OTOBOPOK MOXET MeIIaTh TO, YTO Mojaueil nepBoro ncka ¢o-
pyM ¢ukcupyeTcs Ha Oyayliee, T.e. BCe MOCAeyOLe UCKU (1H,
KaK MUHUMYM, «CBSI3aHHbI€») JOJDKHBI Oy YT UATH B TOT XK€ NEPBbIii

cit. P. 217; Born G., Op. cit. P. 2949.

3 Law Debenture Trust Corp Plc v Elektrim Finance BV [2005] EWHC 1412 (Ch); [TocTaHoBIE-
Hue [Ipeannnyma BAC PO Ne 1831/2012.

9 Lew J.M., Mistelis L.A., Kroll St., Op. cit. Para. 1-21 et. seq.
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¢dopyMm. ITO 03HAYAET, YTO Yy BTOPOro GpopyMa B JajbHENIIEM yXe
He OyJieT KOMIIETEHLMY Ha PACCMOTPEHHeE «CBSI3aHHbIX» UCKOB. Toraa
He OyzeT coO/I01aThCsI IEPBOE YCIOBUE 11 IPUMEHeHU s TPUHLKIA
lis alibi pendens — He OyeT KOHKYpeHIK KoMIeTeHIuii. Ho peayiib-
TaT BCe PaBHO CJIelyeT IPU3HAThb yIOBIETBOPUTEIbHBIM, TOCKOJIb-
Ky dukcanueit popyma Ha Oyayiuee (1au X0Ts Obl A7 «CBS3aHHbIX
VICKOB») IOCTUTAETCH Lie/Ib IpeI0TBpalleHNs BbIHECEeHUSI TIPOTHUBO-
pevarux Ipyr Apyry CyaeOHbIX pPeleH .

MmenHo pukcauuneit popyma 11 BCTPEUHbIX HCKOB MOTUBUPOBAJ
cBoe peweHre KaccauuonHslii cyn Mtanuy B pacCMOTPEHHOM BbILLIE
nene Tema-Frugoli SpA v. Hubei Space Quarry Indus. Co. Ltd.

Ho HackosbKo panroHanbHO Takoe TosKkoBaHue? JlanHast mpobiema
MOX0Xa Ha MpobieMy NnefCcTBUST KOMOMHUPOBAHHBIX COT/IAIIEHMI
o BrIOOpe MpaBa. B Takux cornameHnsax IpUMeHNMOe MaTepralib-
HOeE [TPaBO 3aBUCHUT OT TOTO, KTO BBICTyIAeT UCTLOM IO fleJly U B Ka-
Ko# $popyM mopaetcs uck. [leficTByeT iu BoIOOp TpaBa (a B HALleM
cnydae — popyma) Ha Oyayiee!'? A ecnu f1a, TO B OTHOIIEHUU BCEX
HICKOB WJIY TOJIbKO MCKOB C TAKUM K€ PeMEeTOM U OCHOBaHUEeM?

MpicnrMBbI, Kak MUWHHUMYM, TPU TOJIKOBAHNA.

[TepBoe TonKoBaHue — BbIOOP popyma AeicTByeT Ha Oyayiiee s
Bcex UCKOB. [Tocie mojaun mepBoro McKa KomieTeHuuel oynet o6ia-
[IaTh TOJIBKO OJ1H GOPYM, T.€. He OyIeT KOHKYPEHI[MN KOMITE TEHI[VIA.
HeratuBHOe nocneacTBUe TaKOrO TOJIKOBaHMUSI COCTOUT B TOM, UTO
OHO MOXXET NOPOJUTb Y CTOPOH CTPEMJIEHHE KaK MO>KHO paHblile 3a-
dbukcupoBath GopyM noaaveit NCKOB, MyCThb Jaxke HEOOOCHOBAHHBIX

4 CMm. fucKyccHio B poccuiickoit nurepatype: Ilnexanos B.B., Ycockun C.B. Ykas. cou. C.
64-65; Acockos A.B. KonnnsamoHHOe peryanpoBaHKe JOrOBOPHbIX 00s13aTenbCTB. M.:
Mudorponuk Menua, 2012. C. 301-302.
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(race to the courthouse). Kpome Toro, Takoe TOIKOBaHUe 00bIUHO HE CO-
OTBETCTBYET OYKBaTbHOMY CMBICITY OTOBOPKHU.

Bropoe TonkoBanue — BbIOOp popyMa He IelCTByeT Ha Oyayiiee
BoBCe. [losIBISIeTCS KOHKYPEHIMsI KOMIIETEHIINH, @ TPOTUB BbIHE-
CeHMs MPOTHUBOpeYaIlUX APYT APYTry pelleHuii B napasiebHbIX
nporeccax paboraet npuHuut lis alibi pendens. Torpa Bce, 4TO HY K-
HO GOpyMy, paccMaTpUBAIOLIEMY BTOPOI UCK — MPOTECTUPOBATh
IIPOLECChl Ha TPOMHYIO UAEHTUYHOCTb U ONpPEeeNINUTb, JOKEH U
OBbITb UCK OCTaBJIeH 0e3 pacCMOTpeHHsl (BOMPOC O KOMIIETEHI[UU
He BcTaeT). B 60/blIMHCTBE CITyYaeB 9TO COOTBETCTBYET BOJIE CTO-
POH U cMbICTy OroBopku. [Jo6aBum, yto npuHuui lis alibi pendens
MOPOXIAET Ty Xe MPobIeMy HEOOOCHOBAHHBIX CKOB, UTO U TEp-
BOE TOJIKOBaHUE.

TpeTbe ToKOBaHKE — BbIGOp HOpyMa JeiicTByeT Ha OyayIiee TOJb-
KO J1J151 «CBSI3aHHbIX MCKOB». Ha nepBblil B3I/I51/1, JaHHOE TOJIKOBaHUE,
Kak ¥ IepBoe, M03BOJIsieT U30eKaTh KOHKYPEHINU KOMIIEeTEeHINI
B T1apasiiesibHbIX MPOLECCax, HO C HAMMEHBIINM yIIEePOOM CMBICTTY
oroBopku. OfiHaKo JaHHOEe TOJIKOBaHKe CTaBUT KOMIIETEHLIUIO BTO-
poro ¢popyma (HO He JONYCTUMOCTb PACCMOTPEHUSI MCKa) B 3aBUCH-
MOCTb OT «CBSI3aHHOCTH» BTOPOT'O MCKa C nepBbIM. Takoe ycioxHe-
HYe BUIUTCS M3MIIHUM. KpoMe Toro, cam 1o ce6e 0TBET Ha BOIPOC,
SIBJISIETCS JIM UCK «CBSI3aHHBIM», HeoiHO3HaueH 2. [loaTomy Bpsiz u
paLMOHaIbHO CTaBUTb puKcanuio Gpopyma (M KOMIETEHIUIO BTO-
poro ¢opyma) B 3aBUCHMOCTb OT KBaaUpUKaLNUU UCKA B KAUECTBE
«CBSI3aHHOTO0» C II€PBBIM.

B cBs131 c aTHM CefyeT IpU3HATD, UTO I0/1aua IePBOro NCKa He PUK-
cupyeT GOopyM HU [715 HOCIEAYIOLMX UCKOB C IPYTUM NPEIMETOM

42 TecTupoBaHMe NPOLECCOB HA «TPOMHYIO MAEHTUUYHOCTDb», KaK FOBOPUJIOCDH BhIE,
B Pa3HBIX OPUCIUKINSX MPOBOJUTCS C Pa3HOI CTENeHbIO CTPOTOCTH.
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1 OCHOBAHMEM, HU 119 «CBSI3aHHBIX» UCKOB. iMes OorpeneeHHbIC HE-
JOCTAaTKH, TaKOE TOJIKOBaAHME BCE XXeE 00OBIYHO HaWIy4dlnim O6p830M
COOTBETCTBYET CMbICJ/TY OTOBOPKHU U BOJIE CTOPOH.

[lpyras npo6iemMa COCTOUT B CrefiyionieM. MOXeT v UL Hoce
N0JIa4YM «CBA3aHHOI0 UCKa» B IPYTOM a/1bTepHAaTUBHO OTOBOPEHHbIA
dopym u octaBneHns 3TUM GOpPYyMOM HcKa 6€3 pacCMOTPEHHS Ha OC-
HOBaHUU npuHLHKna lis alibi pendens «<BepHYTbCS» B GOPYM, Ilie yxKe
BEJIETCS IIPOLECC MO IIEPBOMY MCKY?

I[po6niema cBsi3aHa ¢ pyHKLUOHMPOBAHUEM aIbTEPHATUBHBIX OTO-
BOPOK 0 paspelieHuu cropos. [TofaBast MCK, XOTst Obl U «CBSI3aHHbII»,
B MHOI1 OTOBOPEHHbII GOpYM, JIULIO pa3 ¥ HaBCeraa OCyLeCTBIseT
BIOOp OpyMa 11 paCCMOTPEHMUSI CBOETO «CBI3aHHOTO UCKa» (BbI-
Oupaet oauH GOPYM 1 OTKA3BIBAETCS OT APYTOro).

VIMeHHO Takoe 3HaYeHUe MPUAAIT MOMEHTY BbIOOpA aHTJIUICKYE
cynbl. Hanpumep, B nene The Messinaki Bergen** momMumo mpodero
aHaJM3MpoBasach cjieayolas aJbTepHaTHBHAs OrOBOPKa O pas-
pelLleHn! CIIOpOB:

«Any dispute arising under this charter shall be decided by the
English courts to whose jurisdiction the parties agree whatever
their domicile may be: Provided that either party may elect to have
the dispute referred to arbitration ... Such election shall be made
by written notice by one party to the other not later than 21 days
after receipt of a notice given by one party to the other of a dispute
having arisen under this charter»*.

4 Westfal-Larsen & Co A/Sv. Ikerigi Compania Naviera SA (The Messiniaki Bergen) [1983] 1 All
ER 382.

4 Nesbitt S., Quinlan H. The Status and Operation of Unilateral or Optional Arbitration
Clauses. Arbitration International. 2006. Vol. 22. Issue 1. P. 137.
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Onuu u3 cyzeii (Bingham J.) ucronkosan oroBopky tak: «Jto, 6e3 co-
MHEHWUs], BEPHO, YTO TaKO OrOBOPKOI1 CTOPOHBI He 00513bIBAOT ce0s1
paspeluaTh BCe CIIOpbI HU B apOuTpaxe, Hu rae-mbo eie. Oropopka
COIEP)KUT BapUaHT, KOTOPBIA MOXXHO KaK BbIOpaTh, TaK U BO3IEp-
)KaThCsl OT TAKOTO BbIOOPA. 1 HAXOXKY CUJIbHBIM YTBEPIXKAEHUE, UTO
TIOKa BbIOOp He clieiaH, apOUTPaskHOTO COTIAIIEHUs HET, HO K020a
8bl00p cOenaH..., nosieasemcs obssviearoujee (binding) apbumpancroe
coenaweHue»*® (KypcuB MOi. — A.B.).

lMono6Hoe nesno paccMaTpuBanoch cyaamu [oHKOHTa*, rie moxBep-
THyTas aHa/IU3y apOMTpakHas OTOBOPKA 3ByYasia TaK:

«All disputes arising out of or in connection with this Bill of Lading
shall, in accordance with Chinese Law, be resolved in the Courts
of the People’s Republic of China all be arbitrated in the People’s
Republic of China».

CyZ KCTOJIKOBAJI OTOBOPKY CrIeAyoim odpazom: «Korya Bo3HMKa-
€T CIIop, y UCTIa ecThb Bbibop. OH MOXkeT 06paTuThcs nubo B apou-
Tpax, mbo B cyn B Kurae. Kak Tos1bko OH cziesas aToT BBIOOP, 3TO
KOHEI| HEOTIPe/Ie/IEHHOCTH M OTBETUHK OOJIee He MOXXET BO3PaXKaTh.
Kak monvko cdenan 6bi60p 8 nonv3y apbumpanicHozo uau cyoe6Hozo
pasbupamenvcmaa, 3mom 6bl60p 0653bl8aem CMOpPOHbL, U ITOT BBIOOP
06pI4HO OyneT npu3HaH cyaoM»* (kypcus Moit. — A.B)).

TakuM 00pa3oM, ocie Mojiauu «CBsI3aHHOT'0 UCKa» B 000 13 aib-
TE€PHAaTHUBHO OTOBOPEHHBIX POPYMOB U NIPU3HAHUS 3TUM GOPYMOM
cBO€l KomMneTeHLU GOpyM «KPUCTAJIU3YeTCs» AJ1s1 JAHHOTO CIopa.
VHBIMYU c7TOBaMU, [17151 AAHHOTO «CBSI3aHHOT O UCKa» ajlbTepHAaTUBHAS

5 Ibid. P. 138.

6 William Company v. Chu Kong Agency Co. Ltd. and Guangzhou Ocean Shipping Company, High
Court — Court of First Instance, Hong Kong, 17 February 1993, [1993] HKCFI 215.

7 Ibid. Para. 14.
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OTOBOPKA O pa3pelleHn! CIIOPOB MPEBPAIlaeTCst B UCKTIOUHTENIbHYIO
apOUTpa’KHYIO UM TIPOPOTaL[IOHHYIO OTOBOPKY.

Tenepb npeanonoxKum, HampUMep, 4YTO OTBETUMK 10 TIEPBOMY HCKY
B CyJl€ IOflaeT «CBsI3aHHBIN MCK» B apOUTpaXx. BelOpaHHbIi 17151 «CBSI-
3aHHOTO MCKa» apOuUTpaxk MPU3HAET CBOIO KOMIIETEHIIUIO Ha OCHO-
BaHWM «KPUCTAJIJIM30BABIIENCS» UCKITIOUNTEIBHOM apOUTpaXKHOM
OTOBOpPKH (COOI0aeTCst epBoe yCIOBUe IS TPUMEHEHH s TIPUH-
uuna lis alibi pendens —NoSIBNsI€TCSI KOHKYPEHLIMST KOMIIETEHLINI),
HO OCTaBJIsIeT MCK 63 paCCMOTPEHUS, IPUMEHSS BCE TOT XK€ TPUH-
uun lis alibi pendens. B aTom ciydae anbTepHaTUBHOMY GOpymy —
Cyay BIIOC/IEICTBUU YK€ He Ha ueM OyIeT OCHOBBIBATb CBOIO KOM-
MEeTEHIINIO PACCMATPUBATD 3TOT «CBS3aHHbIN UCK» — BHIOOD CIeIaH,
VCKJIIOUHTEIIbHAST apOumpanicHas oroBopka yxe «KpHUCTasIM30Ba-
nack». A npopozayuoHHas oroBopka, B CBOKO ouepe/ib, 00Jblile He CMO-
KET «KPUCTAJIN30BAThCSI», Be[lb UCKIIOYNUTENbHAS apOUmpancHas
OrOBOpKa ITPOJI0JIKAET CYIIEeCTBOBAT, TAK KaK apOMTpaxk IpU3HaI
CBOIO KOMITeTeHIMIO (0€e3 uero Hesb3st OblI0 IPUMEHUTD TTPUHLIUI
lis alibi pendens).

Kope#b po6sieMbl BUIUTCS B TOM, YTO B OT/IMYHE OT KITACCUYECKOTO
cnyuad lis alibi pendens, rie Cyabl YepnarT KOMIETEHLMIO U3 CBOUX
lex fori, B HalleM cirydae GOpyMbl UepnaloT KOMIIETEHIMIO U3 COora-
1IeHWiT CTOPOH 0 BbiOope dpopyma. Toraa B KJIaCCUYECKOM Ciyyae
eciu omuH GopyMm (Cya1) OCTaBSgeT UCK O€3 pACCMOTPEHHS, Y BTOPO-
ro ¢opyma (cyza) Bce paBHO €CTb KOMIIETEHLIMS 1711 pACCMOTPEHUS
cropa. B Hauem cnyvae y BToporo ¢popyma, yKka3aHHOTO B a/lbTep-
HaTUBHOI1 OTOBOPKE, YK€ He Oy1eT KOMITETEHI[MK Ha PACCMOTPEHIE
criopa 1oce 1ojia4u «CBsI3aHHOTO UCKa» B IPYToit GOpyM U OCTaB-
JIEHUSI TaM 3TOTO UCKa CyI0OM 6e3 pacCMOTPEHHUSL.

[Ipumenenue npunuuna lis alibi pendens He NOXHO NPUBOAUTD
K TaKoii HecripaBeIMMBOCTH. [IpencraBisieTcs, 4To CTOpOHA BCE e
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MOXXET «BepHYTbhCsI» B MEePBbIi GOPYM MCXOAS U3 MPUHIUIIA MTPO-
LieccyasibHOTO paBeHCTBa (procedural equality of arms), coobpaxe-
HUM npoueccyaanof/'I 9KOHOMMHU U MIpEeAOTBpalll€HN A BbIHECEHN A
MPOTUBOPEYAIINX PYT APYTy pemennii’s. XoTs B HEKOTOpPBIX fe-
7laX CyZbl He CHeLIW/IN JaBaTh OTBETYMKY [TPaBO Ha BCTPEYHBIH UCK
B YC/IOBUSIX, KOTZIa UCK/TIOUMTENIbHASI OTOBOPKA 00s13bIBajia ero 00-
paiarbcs B Apyroii popym®.

7. BbiBogpb!

KoHKypeHI¥st KOMIe TEHIII Cy/1a ¥ apOuTpaska BO3MOXKHA, €CJIA ITH
$bopyMbl abTePHATMBHO OTOBOPEHDI B COVIAIIEHUU O pa3pelleHnn
criopos. Torza B ciy4ae napasuiesibHbIX POLECCOB B 9TUX GpopyMax
BTOPOIi 110 BpeMeHu $opyM (Oyb TO apOUTpax WK CyI) JOJKEH
NPUHATb BO BHUMaHUe Napa’ulesbHblii Ipolecc B nepBoM popyme
nubo B pamKax npuHimna lis alibi pendens, nubo B paMKax IOKTPHU-
HbI forum non conveniens. [Ipy 9TOM TOJIKOBaHKE aJbT€PHATUBHOIA
OTOBOPKM O pa3pelleHun CIIOPOB Kak MoipadyMeBaonieil Gpukca-
uuio popyma Ha Oyayiiee nojaueit mepBoro ucka (0yab To [is Bcex
MOCTIEYION[MX UCKOB WJIM TOJIBKO JIJISl «CBSI3aHHBIX») HE MPEJICTaB-
JiseTcs pauroHanbHbIM. ClielyeT MPU3HATh, YTO MOCJIE OCTABIIEHUS
«CBSI3aHHOTO UCKa» 63 pacCMOTPEHMsI BO BTOPOM aJIbT€PHATUBHO
OrOBOPEHHOM (GOpyMe CTOpPOHA BIIpaBe MOMATh «CBA3AHHBIN UCK»
B $OpYM, I7le y)Ke pacCMaTpPUBAETCsI IIEPBBI HUCK.

4 [Ilak X. MexxiyHapoiHOE rpak JaHCKOE MpolieccyasbHoe npaBo: YueOHuk / Ilep. c Hem.
M.: BEK, 2001. C. 166-167. [1o Toi1 e npuunHe CTOPOHA, 00sI3aBIIAICS 04aBaTh UCKU
TOJIbKO B OAMH $OpPYyM, JOMKHA UMETb IPaBO NPeJbsIBUTb BCTPEUHDI HCK B UHON KOM-
NeTeHTHbI GOpyM, B KOTOPbIii Apyras CTOPOHA y>Ke nojana nepsbiii uck. Takas cuty-
alus MOXEeT BO3HUKHYTb, HAIPUMep, KOT/ia, COI1acHO OTOBOPKE, BCE UCKU OJIHOM CTO-
POHBI I0JDKHBI I01aBaThCsl B OAUH GOPYM, a BCe UCKU JPYToii CTOpOHbI — B 1HOI ([1o-
cranoBnenne OAC JlanbHeBocTOYHOrO OKpyra no geny N A73-5339/2013).

¥ Cwm., HanpuMep, penreHne Bepxosroro cyna lepmanun: BGH VIII ZR 256/80.
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[IpencraBniseTcs, 4TO AaHHBIE BBIBOJIBI MOTYT ObITh 9KCTPATOIUPO-
BaHbl mutatis mutandis Ha m00Oble OrOBOPKU O pa3pelIeHnH CIIOPOB,
TaK UJIM MHa4ye CO3/aloliKe yCI0BUS 7151 HOAauu CTOPOHAMU UCKOB
B pasHble GOpPYMBI.
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Pa3pen 4

IN MEMORIAM



H.T. Bunkosa,
npocbeccop BABT, 0oKTOp OpUaMYeckmx Hayk,
uneH lMpesnanyma MKAC npum MM PO

MUXAWJ1 TPUTOPLEBWY PO3EHBEPT.
EF0 BKJIALQ B HAYKY, NMPAKTUKY
APBUTPAXA, PET'YJINPOBAHUE
MEXOYHAPOOHOW KYTTA-TTIPOAAXN
N OOr0BOPHbIX OTHOLWEHWNK

Muxaun I'puropbeBuy Posen6epr ponuics 18 dpespasns 1925 1.8 Oxec-
ce. Ero oten I'puropuit Muxaiinosuy paboran B Hapkomare BHyTpeH-
HuX Jien, ObL1 perpeccrpoBad. Matb Jlopa MorceeBHa 3aHUManach
ceMbeii, BocnuThiBasa feteit. Y Muxauna puropbeBruya b1 Maaj-
uii 6pat BoBouKa, KOTOPBIi yMep B paHHEM [IETCTBE.

Muxaun Pozerbepe ¢ pooumensamu
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[locne okoHuaHus cpenHei wKoibl Muxaun ['puropbeBuy nocTy-
i B IHCTUTYT BHelIHe TOproBau B MOCKBe, KOTOPbIH 3aKOHUNTT
B 1948 r. Bmecte ¢ Muxaunom I'puropbeBuueM yuunuchd O.H. Capu-
koB, .M. BenbsiMuHoB, B. A. Tymanos, M. M. Borycnasckwuit, H. B. 3y6-
koBa. [lpegaunnomuyo npaktuky Muxaun ['puropbeBud Npoxonnsa
B B/O «/lanbunTopr» Bo BnagusocToke.

ITo okonuanuu MuctutyTa v 10 1963 r. Muxawn ['puropbeBud pado-
Tas B opuandeckom otzese B/O «Co3xumMakcopT», rie npuodpent
3HAUUTEJIbHbIN IPAKTUYECKUIA OIIBIT.

C 1963 r. 1 10 KOHLIa CBOMIX JHEH, B TE€YEHME IPAKTUUECKY IIOTyBeKa
Muxaun [puropbeBuy paboran Bo Bececotosnoit (Bcepoccuiickoii)
akagemuu BHelIHel Toproenu (BABT), cospannoii B 1932 r. g noz-
rOTOBKM KBanuQUIMPOBAHHBIX «COBETCKUX TpeiiiepoB», Blalelo-
IL[MX MaCTEPCTBOM OCYIECTBIEHNS BHELIHETOPIOBbIX ONeparuil.

Ha kadenpe npaBoBbIx JUCLUIIIMH AKaleMUU OH COBMECTHO € Bra-
numupom CepreeBuueM [1031HSKOBbIM unTasn nekuuu no «[Ipaso-
BOMY PETy/IMPOBAaHUIO BHEILIHE! TOPTOBIN»: JUCLIUIUIUHE, 00bea-
HSIBILIE} OT€YeCTBEHHOE MEKYHApOJHOE YaCTHOE U IpakJlaHCKoe
npaBo. OH TaKKe pyKOBOINII JUIJIOMHBIMH U KYPCOBbIMU paboTamu
Y IIeJPO JEeIUJICS C KOJJIeraMy MeTOJUKOM penofaBaHusl.

Ero mepy mpuHaAIexXuT nepBoe 1 eUHCTBEHHOE ocobue s da-
Ky/bTeTa OBbllIeHUs KBannpukauuu Akagemuu «[IpaBosoe pery-
JTMPOBaHME BHEIIHEIKOHOMUYECKOW e TeIbBHOCTU», IO KOTOPOMY
OCYILECTBJISI/IY NOBBIIIEHUE KBAMUPUKALUM MHOTUE [TOKOIEHUS
BHEILITOPTOBLEB; OH COABTOP OCHOBHOTO yueOHUKA AKaIeMUH «JKC-
MIOPTHO-UMIIOPTHbIE OTIepaLHk», KOTOPBIii ObLT 0my61MKoBaH B 1970 T.
oz penakuueii u ¢ yuactuiem B. C. [To3nHskoBa, a takxke C.H. JleGe-
nesau O.H. Cagukosa, v nocsgauied namatu JI. M. Tenkuna, ObIBLIETo
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¢ 1932 r. no 1966 r. npodeccopom, a ¢ 1942 r. no 1960 r. — 3aBenyo-
KM Kadenpoii npaBoBbix Aucuuniand BABT.

B 1967 r. Muxaun ['puropbeBud 3aliUTHI KAaHAXAATCKYIO0, a B 1985 T. —
NOKTOPCKYIO AMCCepPTaLMIo. 3aluTa JOKTOPCKOM NpeacTaBisia
MNOAJIMHHO A€TEKTHUBHYIO NCTOPUIO: 6y,[[yLII/I Ha JIEYEHUU B 6OHbHI/I-
1e, Muxaunn I'puropbeBud «cOexasn» OTTY/a, KOJIIETH I0BE3IH €ro
10 MuxankoBCKOH y/IuLibL, IJie HaXoaucs Toraa BececotosHblil Hay u-
HO-MCC/IeJOBATEIbCKUI MHCTUTYT COBETCKOrO 3aKOHOJATE/IbCTBA.
IMocne ycnemnrHot 3auutel Muxans [puropbeBrd BepHyIICs B 60JTb-
HULLY, TJIe IPOJOJIXKUJI JIeUeHHeE.

B coasropctse ¢ B.C. [To3aHAKOBBIM, KOTOPBIA Oosiee 25 et Obi1
3aBeqyoluMM Kadenpoii npaBosbix Aucuunaud BABT, n ¢ O.H. Ca-
JIMKOBBIM, KOTOPBIN Takke Oosee 25 et paboTan B Ka4eCTBe Mpo-
dbeccopa 310t ke Kabeapbl, UM ObiT OIMYOIMKOBAH [BYXTOMHUK
«[IpaBoBoe perynupoBaHnue BHewHel Toprosan CCCP». Umu takxe
ObL1a pazpabotana nporpamma «[IpaBoBoe perynnpoBaHue BHEIIHe-
5KOHOMHUYeCKoM fiesiTennbHOCTU B PD», 10 KOTOPOI! U cerofHs yyat-
Csl CTYJEHTbl, MarucTpantsl U caymarenu BABT. 3a nonseka mpe-
nojaBaHud B AkageMun Muxaniom ['puroppeBuuemM noaroToBJIE€HbI
TBHICAYY CITEIIMAIUCTOB I10 BHEIITHEIKOHOMUYECKOH NeITEIbHOCTH.

K 70-neturo BABT 6b11 u3an ogHouMeHHbI# Tpy/ (o pen. A. C. Ko-
MapoBa), OCBSLIEHHbII TIPaBOBOMY perya1poBaHUIO BHELIHeH TOp-
roBu Poccuy, Bktovarouuii riaBbl Muxansna ['puropbesnua o Mex-
IYHApOIHOM KyIlJIe-Tpofaxe.

C cozganueM B AKaZieMU1 MeXyHapOAHO-TIPaBOBOro ¢paKyibTeTa
Muxawusom ['puropbeBryem Obi1 padpadoTaH crielKypc «MesxayHa-
pOmHast KYIIS-IPOfiaXkar, 00 beANHSIONINET aKkaJleMUIeCK1e U IpaK-
TUYECKUE aCleKThl JaHHOTrO BUJia IPaBOOTHOILEHUM, COCTaBIIAIO-
IIUX AP0 KOMMEPUYECKHMX Olepaluii, IOAr0OTOBJIEHA IIpOrpaMMa
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M paKTUYeCKUe 3a7a4u Ha 0a3e KOHKPETHBIX JieJl, KOTOpble pas-
pemanucs uM B MKAC nipu TIIT PO (MKAC). [laHHbli1 Kypc BecbMa
BOCTpeOOBaH /10 cux mop u npenogaetcs A. C. KomapoBbim.

—
2

-

M.T. Posenbepz Ha kagedpe ¢ Konnezamu

Jlpyrum HampaBieHueM fearesnbHocTy Muxauna [puropbeBruya
6b1710 apoutprposanue. Haunnas ¢ 1970 r. on — ap6utp BTAK mpu
TTIIT CCCP, a ¢ co3nanuem [pe3unnyma MKAC — ero 6eccmeHHbii
usten. On 6bUT IyaiieHOM Kopityca apOuTpoB. [1ouTH nosiBeKka uM pas-
peLIaIKCh CIOPBI 13 BHEITHETOPTOBBIX KOHTPAKTOB: CTOPOHbI 4aCTO
u36upanu ero apbUTPOM MO KOHKPETHBIM JIejIaM, Oy1yUr YBEPEHbI,
4TO C €r0 YYacTHUeEM CIop OyIeT paspelieH CipaBeiyInBo, MEX Iy Ha-
pO/HbIE KOHBEHI[MK 1 HALIMOHAIBHOE 3aKOHO/IATEIbCTBO B UX Jejie
MpUMEHEHBI HaJIeKaInM 00pa3oMm, Tak uTo ux obparieHre B MKAC
Oynet 3¢ deKTUBHBIM.

Hayunbim mogBurom Muxauna ['puropbesuua sBisieTCst mog00OpKa,
MOArOTOBKA K Oy0OIMKOBaHUIO OTAe bHbIX peruenuit MKAC, a Tak-

e nmybnukanus, HadnHas ¢ 1995 r., c6oprrkos npakTuku MKAC
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B n3zarenbcTBe «CtaTyT». ITU U3aHKs TOATBEPXK/Aal0T aBTOPUTET
MKAC kak nprsHaHHOrO MUpPOBOTO LIEHTpa pa3pelleHus CIopoB
¥ OTpa)karoT HanboJiee CyIeCcTBEHHbIE TOAXO0/bI apOUTPOB IO CIIOXK-
HefM fnenam. Aanoruytble myonukaiyu Muxanna [puroppeBuua
Ha aHITIMIICKOM $S13bIKe IOMOrajy NoATBepxaath aBroputeT MKAC
B MMPOBOI apOUTPaKHOI PAKTHUKE U HayKe.

M.T. Pozentbepz 6 MKAC npu TIIIT PO

Pewenus uz c6opurkoB MKAC, noarotosnenHbix Muxauaom ['pu-
ropbeBHUYEM, Mbl HAXOAUM B 6a3e JaHHBIX, CO3/JaHHOI TPOdeccopom
Anb6eptom Kputiiepom! B Pace University (Bammurron), B C6opHu-
ke IOHCUTPAJI no npeneneHTHOMY NpaBy, Kacaroemycst KoHBeH-
1y OOH o moroBopax Mexx1yHapOHO Ky TIJIU-TIPOAA>KH TOBAapOB2.

B pesynbrare 0600menus Muxaunom [puropbeBuuem mnpak-
Tk MKAC Tak)xe mosiBUIMChH cleayolmue KHUru: «KoHTpakT

! Albert H. Kritzer CISG Database. Pace University: http://www.cisg.law.pace.edu.
2 http://www.uncitral.org/pdf/russian/clout/digest2008/article055.pdf (pemenne MKAC
o cT. 55 KouBenuun).
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MEXIyHapOJHON KyIIU-ipofa)xxu ToBapoB. CoBpeMeHHas Npak-
THKa 3aK/toueHus1. Paspelenue cnopos», «Mexx1yHapoaHas KyIs-
IIPOZiaka TOBApOB: HAYyYHO-TIPAKTUUECKUI KOMMEHTapUi», «Mexy-
HapOJHbII TOrOBOP U MHOCTPaHHOe npaBo B npakTuke MKAC npu
TIIIT P®», «OTBETCTBEHHOCTD 3a HEHCIIOJHEHUE IEHEXHbIX 00s13a-
TeNbCTB» U Ap. Muxann ['puropbeBrny — OAUH U3 COaBTOPOB KOM-
meHTapus kK Konsennuy OOH o noroBopax MexayHapOgHOM KyTIN-
npozgaxu toeapoB (M.: IOpun. nut., 1994; non pen. A.C. Komaposa).
ITU KHUTM CHUCKAJK eMy TTTyOOKOe yBaXkeHue BCEro HayyHoro co-
o01iecTBa Halllell CTpaHbl, BbIIEPKa/IM HEOIHOKPATHbIE TIepen3/ia-
HUSI U TIO-TIPEXHEMY BOCTPeOOBaHbI ClIeLUaMCTaAMU-TIPAKTUKAMHU.

B nocnenHuii ron »kK13HY, 6y/:Lyq1/I TsKeno 60mbHBIM, Muxaumn ['puro-
pbeBUY MOIrOTOBUII M ONyOJIMKOBAJI B 5Ky pHasie «X03siCTBO U Ipa-
Bo» nmpaktuky MKAC 3a 2010 . u 3a 2011 r. K coxxanenuto, 06bembl
KypHasa He MM03BOJIM/IN OMy0OIMKOBAaTh Bce OTOOpAHHBIE IS 1My-
Onukauuu perteHrs. Ony61MKOBaHHAsS TaM e CTaThs O HEKOTOPBIX
Bonpocax npaktuku MKAC npezcrasiseT TBOpUeCKOe 3aBellaHue
Muxauna ['puropbeBuya.

Ha ocHoBe ero paboT pa3BuBaach 1 IpOAOJKAET Pa3BUBATHCS ap-
OUTpa’kHasl MPaKTHKa: ero MOAXObl K IPUMEeHEeHUI0 BeH Ko KOH-
BEHIMH, BOCIIOJIHEHUIO ee TPOOesIOB, NCUKCIIEHUIO YObITKOB U IPO-
LIEHTOB rOJI0BBIX BOCIIPUHSTHI M Pa3BUBAIOTCS KOJIIEraMu-apouTpamu
e T0;1bk0 MKAC, HO ¥ Ipyr¥MU OT€YECTBEHHBIMU U 3aPyOeXKHBIMU
LIEHTPaMH Me>XIyHapOAHOro apOuTpaka, BK/IIoUasi LIeHTPBI B CTPa-
Hax CHI'. Onn ucnonb3yroTcs Takxe CTOpoOHaMu IpY GpOpPMUPOBAHUU
nosuuuu. Peiko HaiifeTcs A€o, B KOTOPOM OTCYTCTBYIOT LIUTAThI
13 IpUBEEeHHbIX KHUT Muxanna ['puropbeBrua uny u3 coCTaBJIeH-
HbIX UM cOOpHMKOB mpakTik MKAC.

[Ipu paspeuienny ciopoB Ha ocHoBaHUU 3akoHa PO «O mexayHa-
POJHOM KOMMepUeCcKOM apOUTpaske», B 4aCTHOCTH, B TpeTeiicKkom
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cyze 11 paspelieHns skoHomudeckux cnopoB npu TIIT PO (¢ yua-
cTueM xo3siicTByoInX cyobekToB ctpan CHI), B Tpeteiickom cyze
npu Cankr-TlerepOyprckoit TIIII, B Ap6utpaske mpu MOCKOBCKOI
TIIIT, ap6I/Ipr1 TaK>Xe PyKOBOZACTBYIOTCS IO3ULIUSIMU, OTPa>KEHHbI-
MM B TaKHX COCTaBJIeHHbIX Muxauaom [puropbeBryemM cOOPHUKAX.

Hanpumep, B nyb6nukauuu «[Ipaktuka TpeTeiickoro cyaa mpu
Cankr-IletepOyprckoit TIIII o oTaebHBIM 1e71aM, pacCCMOTPEH-
HbIM B 2002 r.» (coctaButens H.B. HemunHOB)®, mpuBenens! fena,
B KOTOPBIX 00CYXIaJICst BOIPOC O TMOPSIIKE MPUMEHEHHsT BeHckoii
KOHBeHIIMH (B ienax 3 M 4 — Ha ocHoBaHuH cT. 1 (a), B gene 7 — Ha oc-
HoBaHuu CT. 1 (0)), a TaK)Ke O BBIMOJIHEHUH POAABLIOM U MOKYIIaTe-
7eM 00g93aHHOCTEN, BO3/I0XKEHHbIX Ha HUX KOHBEHLMeN, B 4aCTHO-
CTH, CT. 53 u cT. 78.

B 0630pe mpakTrku TpeTeiicKoro cyza st pa3peleHust 9KOHOMU-
yeckux cniopos npu T P® 3a 2006-2007 rr. (coctaButens K. 1. [le-
BATKMH) TpuBeneHo nesno N° 4/2007, B KOTOpOM MCK ObL 3asiBJIEH
OeNopyCCKUM MCTIIOM K POCCUHCKOMY OTBeTYMKY. [Ipu paspetie-
HUU cIlopa nprMeHeHa Benckas konBeHud (cT. 1 (a)), 1 Ha OCHOBa-
HUU €€ CT. 53 B3bICKaHbI C OTBETYMKA [IOHECEHHbIE MCTLIOM PACXO/IbI
10 YCTPaHEHUIO 1epEeKTOB B TOBApe, KOTOPble He COOTBETCTBOBAIU
yCJIOBUSIM JIOTOBOpa.

B cdepy HayuHbIx uHTEpecoB Muxana ['puropbeBryua Posenbepra
BXOJMJIM BONPOCHI TPaXkAAaHCKOro Mpasa, MeX1yHapOAHOro 4acT-
HOTO NpaBa, MeXAYHapOAHOro rpaXkJaHCKOro Mpolecca U MHOTMe
npyrue. OH OJMH U3 HEMHOTMX YUYEHbIX, KTO HE TOJIbKO BHEC QyH/a-
MEHTaJIbHbII BKJIaJl B pa3BUTHE POCCUICKON IOPUANYECKON HayKH,
HO 1 B 3aKOHOTBOPYECKYIO A€ATeIbHOCTD. [Ipu ero HenocpencTeeH-
HOM yJacTHy OblJT 3a710KeH QyHIaMEHT, a 3aTeM [OCTPOEHO 3aHue,

3 Cwm.: http://www.spbcci.ru/treteysud.
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1M KoTopoMy: «[IpaBoBO€ perynmpoBaHue MeXXAyHapOAHOM KyII-
nu-nipofaxu B Poccuiickoit enepanum.

B nearenpHocty Muxauna ['puropbeBuya no ¢opMrpoBaHHUIO IPaBo-
BOTO peryJMpoBaHus MEeXAYHApOAHOM KYTJIM-TIPOJau (TOCTaBKM)
MO>KHO BBIZIEJIUTH TPU HampasJienus. [lepBoe — pazpaboTka pa3iny-
Hbix OOLIKX YCIOBUIT MOCTABOK; BTOPOE — paboTa B COCTaBe Jerie-
raluy Halei CTpaHbl B Xo/ie 00CYKIEeHUS U IPUHATHS, B YACTHO-
cty, KonBennum OOH o norosopax MexayHapOAHOM KYIJIM-TIPO-
naxku ToBapoB (BeHCKoli KOHBEHLINN); TPETbe — y4yacTHe B COCTaBe
paboueii rpynmbl B OArOTOBKE YacTell epBoii, BTOPOU U TpeTbeii
['paxxpanckoro konekca PO.

[lepBoe HampaBieHHe 3aTparkuBaeT MOArOTOBKY u pa3padoTky O6-
mux ycaosuii noctaBok CIB4, OVI1 COB-OuunsgHans u AByCTOPOH-
nux OVYII ¢ KHP, KH/IP, ¢ FOrocnasueii.

Hauunas ¢ OVII C3B (B penakuusx 1958, 1968, 1988 rr.) u 3aBepiuas
PEKOMEHalMsIMU [0 MX IPUMEHEHUIO NOC/Ie TPeKpaLleHns 1esITellb-
Hoctu CIB, Muxau ['puropbeBnd yuacTBoBasl B paboUKx rpyIiax
110 GOpMyIMPOBAHUIO COOTBETCTBYIOLIUX IPABUJI U COBEPILEHCTBO-
BaHMIO HOBbIX peakLuii. [laHHbIN JOKYMEHT He TOJIbKO MPeACTaBII
co60oii mogpo6HO pa3paboTaHHbIM eIMHOOOPA3HBIN HHCTPYMEHT pe-
anu3anyy JOroBOPOB IOCTABKU MEXy OPraHM3alysMy OAHHAALA-
TU TOCYAAPCTB®, HO U COZIep>Kajl BeCbMa POrpeCcCUBHbIE IIOJIOXKEHUS,
B YaCTHOCTH, KOJIJTU3MOHHYIO HOPMY O IPMMEHEHUU NIpaBa CTPaHbl
IIpoZaBLa 10 BOIIPOCaM, He yperyampoBaHHbIM KOHTpakToM 1 OVYIL

4 Boxrsbpe 1974 r. aToit opraHusanuu GbUT IpesocTaBieH craryc Hadmonaresns B OOH.
Ha nonto crpan-unenos C3B B 1975 npuxopunach TpeTb MUPOBOTO MPOMBIIIIEHHOTO
npousBozactea. Cm.: http://www.calend.ru/event/4125.

> OVIICIB umenu 00sa3aTebHbIA XapaKTep U IPUMEHSUTMCh KO BCEM KOHTPaKTaM, 3aKJIi0-
4aeMbIM COOTBETCTBYIOILMMH OpraHu3alusaMu. OTCTyHHEHI/IE JOIyCKaJIOCh OT OTAEJIb-
Hbix nosoxenuit OYIT 1 TobKO BeJieACTBYE CrielnprKU ToBapa 1/ui 0coOeHHOCTE!
€ro MOCTaBKU.
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Brniepsble nanHas HopMa nosgsunach B AByctopoHHux OVYII, 3akmto-
ueHHbIX cTpaHamu CIB B 1951 r,, korpa eiie He Obina npuHsTa [aar-
cKasl KoHBeHIus 1955 I. 0 mpaBe, IPMMEHUMMOM K MEXyHapOIHOM
KyIUIe-TIpOZiake TOBapoB, a 0 npuHaTHA B 1980 r. PUMCKO KOHBEH-
tun 1980 r. 0 mpaBe, MPUMEHUMOM K ZIOTOBOPHBIM 00sI13aTe/IbCTBAM,
ocTaBajioch okoso 30 ner.

3HavyeHue NaHHOTro NpaBua, B 1958 r. 3aprKCMpOBaHHOTO B MHOTO-
cropoHHux OVII, TpyAHO IEPEOLEHUTD, yUUThIBAS, YTO A0 IPUHATHS
B 1964 r. I'paxxnanckoro konekca PCOCP B oTeuecTBeHHOM IpaBe
OTCYTCTBOBA/HU 00IIMe KOJUTM3UOHHBIE HOPMBbI, TOT/IA KaK B CT. 566
yKa3aHHOT0 KozieKca OblI0 3aKperyieHO MPaBK/Io O TOM, YTO TpaBa
1 00I3aHHOCTH CTOPOH 10 BHEITHETOPTOBOIA CIIEJIKE ONPeIesAIOT-
Cs1 IO 3aKOHaM MecCTa ee COBEepLIeHUS], €C/IM UHOe He YCTaHOBJIEHO
COIJIalIeHNEM CTOPOH.

Enunoo6pasto 6buiu yperynuposanbl B OYIT v cpoKY HCKOBOIA 1aB-
HOCTH. YUUThIBasg HEOOXOIMMOCTb PaAIlMOHAIBHOrO 0OeceyeHus
BBIIIOJIHEHV S COTEH ThICSIY KOHTPAKTOB, 3aKJIIOUaBLIMXCS OpraHu-
3alUaAMU CTpaH, BxoauBiinx B CIB, Obla ycTaHOBIEH O0LIMIT IBYX-
TOJVYHBII CPOK MCKOBO JaBHOCTY Y CIIeLa/IbHbIV TOAVUYHBIN CPOK
VICKOBOV [IJaBHOCTH 10 UCKaM, OCHOBAHHbBIM, B YaCTHOCTH, Ha IIPETEH-
3USX K KaUeCTBY M KOJIMYECTBY TOBAPOB, U [10 UCKAM, OCHOBAHHbIM
Ha npeTeH3usx 00 yniate wrpada. VickoBast 1aBHOCTb TPUMEHSI-
nach apOUTpaxkeM, ec/ii Ha Hee CChlJIaeTcs J0/DKHUK. Hamomumm,
YTO B OTE€YECTBEHHOM IIpaBe 3TO PaBUJIo NOSIBUIOCH criycTs 30 JeT.

B 3TOM ke JOKYMEeHTbI ObLIM 3aJI05KEHBI OCHOBBI MEXX 1y HAPOIHOTO
apbuTpaska: ObUIO COTIACOBAHO, UTO BCE CIIOPbI, MOTYIIINE BO3HUK-
HYTb U3 KOHTPAKTA UJIM B CBSI3M C HUM, TIO/ITIEXAT, C UCKJIIOYEHUEM
MOZAICYAHOCTH OOIIMM CyaM, PACCMOTPEHUIO B apOUTPAKHOM T10-
psAZKe B apOUTparke, yCTaHOBJIEHHOM JIJIl 9TUX CIIOPOB B CTPAHE OT-
BETUMKa, UM 110 JIOTOBOPEHHOCTH CTOPOH B TPETbEH CTpaHe-dJieHe
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C3B. Criopbi 10/KHBI ObI/IM paCCMaTPUBATHCS B COOTBETCTBUH C TIpa-
BUJIAMU [TPOU3BOICTBA JIEJI, IEMCTBYIOUIMMU B apOUTpaske, B KOTO-
poMm paspewaercs feno. HanomuuMm, yro Tunosoii 3akon IOHCU-
TPAJI 0 MeXIyHapOIHOM KOMMEPYECKOM apOuTpaske OblT MPUHSIT
YeTBEPTb BeKa CIYCTSI.

[pu akTrBHOM yuacTiy Muxauna ['puropbeBrya Oblv MOArOTOBIIE-
Hbl 1BycTopoHHMe OVYI, 3akmtouennble ¢ KHP (1990 r.), KH/IP (1981 r.),
IOrocnasueii (1977 1.), a takxe OYIT COB-Ounnaunua (1978 r.).

Bropoe nanpasnenue pestenbHocTu Muxauna ['puropreBrua
110 $OpMUPOBAHUIO IPABOBOr'O PEryaMpOBaHUs MeXyHapOAHOM
KYTIM-MPOAaXKH (IIOCTaBKK) CBSI3aHO € pa3paboTKOi yHUHUIU-
poBanHbIX fokyMeHTOB IOHCUTPAJL: Konsenruu OOH 06 ucko-
BO IaBHOCTU B MEXJYHAPOJHOH KyIlJIe-poAaske ToBapos (1974 1.)
u Konsennuy OOH o forosopax Mex1yHapOAHON KyIIU-TIPOAaXU
tToBapos (1980 r.).

B cniucke npencraBuTeneli Halel CTpaHbl Ha KOHepeHuy B Bene
B Maprte 1980 r. bl Haxogum damunuo Muxauna ['puropbeBuya:
«LIST OF PARTICIPANTS

UNION OF SOVIET SOCIALIST REPUBLICS

Representative:

Mr. E. K. MEDVEDEV

Acting Chief of the Legal Department of the Foreign Trade Ministry

Alternative Representatives:

Ms. A.P. STRELJANOVA

Senior Expert of the Legal Department of the Foreign Trade Ministry

Mr. M.M. NOVOSSILZEV

Head of the Section of the Treaty and Legal Department of the

Ministry of Foreign Affairs

Mr. S.N. LEBEDEV

Professor, Moscow State Institute of the International Relations
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Mr. M.G. ROSENBERG
Professor; All Union Academy of the Foreign Trade»®.

[Ipu paspadoTke BeHCKOIT KOHBEHIIMN’ YYUTHIBAIUCh NUMEBLINe-
Cs1 KaK yYHUBepcasbHble ToOKyMeHThl (laarckue koHBeHIMU 1964 r.:
0 eqMHO00pPa3HOM 3aKOHEe O 3aKJ/II0YEHUH JOrOBOpa MEXIyHapOo-
HOW KyTJIH-TIPOJIaYKM TOBApOB U O eAMHOOOPAa3HOM 3aKOHE O JIOro-
BOpE MEXJYHapOIHO! KyIIU-TIPOAAkKU TOBAPOB) U peroHajbHbIe
(BuactHocty, OYIT C3B), 0 ueM MOXXHO MPOUYUTATD B IOJTOTOBUTEJIb-
HbIX IOKyMEHTax M0 3TOV KOHBEHIIUU.

[IpunsaTue B 1980 r. Benckoit konBeHuuu u [Ipotokona 00 u3meHe-
HUAX Hbfo-I7Ioch1<01?1 KOHBEHLIMU 00 UCKOBOI JaBHOCTU® 03HAUYAJIO
BO3HMKHOBEHME HOBOT'O 3Talla B [IpaBOBOM PETyJIMPOBaHUU TPaHC-
rPaHUYHOro 060POTa, 03HAMEHOBABIIIETO CO3AHKE €MHOOOPAa3HOTO
perynpoBaHus BaXKHeHIelH 1oroBOPHON GOPMbI TOProBO-3KOHO-
MHUYECKOr0 B3aMMOJENCTBUS — AOrOBOpa MEXAYyHAPOAHON KYIIIU-
npozaxxu ToBapos. U3 ombita 0606mmenns FOHCUTPAJT npaktuku
paspelIeHns CIOpOB M3 JaHHOTO I0TOBOPA CBUIETE/IbCTBYET O TOM,
4yTO BeHckas KoHBeHIMs npeacTaBsgeT 3QGeKTUBHBIN 1 KaueCTBEeH-
HBII THCTPYMeHT npaBoBoro perynanposanus’. Oneir MKAC BbisIB-
JISIET, UTO CIIOPBI U3 JOTOBOPA MEXAYHapOAHOM KYIUIU-NIPOJaXKU
cocTaBagoT 6osee 65% OT 00IEro KOMUYeCTBa CIIOPOB, pa3pelia-
€MBIX eXXeroHo'’, mpruueM X YUCJI0 pa3peraeTcs ¢ IpuMeHeHeM
Benckoii kouBeH MU, [103TOMY MOXHO clieJ1aTh BbIBOZ, UTO 3aC/IyTU
Muxauna ['puropbeBrya Heslb3s1 OTPaHUUNTD TOJIBKO €r0 y4acTUEM

¢ okyment A/CONF.97/INF.2/REV.39 April 1980 English. United Nations Conference on
Contracts for the International Sale of Goods. Vienna, 10 March 1980.

7 YuactHuku: 80 rocymapcTs.

§  Y4acTHUKH c nonpaBKaMy, BHeceHHbIMU [IpoTokonom ot 11 arpenst 1980 r.: 22 rocynap-
crBa. YuacTHUKM TO/IbKO KOHBeHIMK 6e3 nonpaBok: 29 rocynapcTs, B ToM unciie Bena-
pycb, Monjosa, YkpauHa.

% IlpeuenentHoe npaso 1o tekctam OHCUTPAJI (TIT1TIO). A/CN.9/SER.C/GUIDE/1/Rev.2.

10 Cm.: http://www.tpprf-mkac.ru/ru/whatis/-2012.
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Bunkosa H.I.

B pa3pabOoTKe ¥ IPUHATHUY 3TOTO JOKYMEHTA: He MEHbIIIee 3HaUEHUe
VIMeeT €ero [esITeJbHOCTD 110 IPOJBMXKEHUIO B )KU3Hb I0JI0KEHUI
BeHckoli KOHBEHLMH, OIHUM U3 IPUMEPOB KOTOPOTO SIBJISIIOTCS €T0
BbIBOJIbl M 3aK/IIOUEHH S B yKe YIIOMUHABILEMCSI KOMMEHTapUU K Hell.

Tperbe HanpaBneHue fAeaTenbHOCTH Muxauna ['puropbeBuya 3atpa-
TMBaeT y4acTre B YOPMUPOBAHMU COBPEMEHHOTO Ipak JaHCKOr o 3a-
KOHO/IaTeIbCTBA. Byyun uneHoM paboyeii rpymiibl o MOATOTOBKE
['paskjaHCKOro KOzieKca, OH IPUHKUMAJ aKTUBHOE y4acTHe B pa3pa-
O0TKe MepBoOii, BTopoi 1 TpeThbeit yacTeii [K. Bo MHOrOM 61arofgaps
€ro yCUJINSIM pas3juyHble M0JI0KeHN ST BeHCKO! KOHBEHLIMY MOJTy-
Yu/IM OTpakeHue B psifie cratel ['K, B yactHocTy, B CT. 431 0 TONKO-
BaHMU JIOTOBOPA, B CT. 204 0 TeYeHUr CpOKa UCKOBOI JaBHOCTU NIPU
3allMTe HAPYIIEHHOTO [TpaBa B Cye0HOM Mopsike, B CT. 395 00 0T-
BETCTBEHHOCTH 32 HEUCIIOJIHEHUE JIEHEKHOr0 0043aTeIbCTBa, B CT.
450 0 3HaYeHNH CYILLIECTBEHHOT O HapYyLIEHUS JOTOBOPa B KOHTEKCTE
€ro pacTOp>KeHus1, BO MHOTUX CTaTbsx BTOpoit yactu ['K P o noso-
Iy IOCTaBKY ToBapa. briaronapsi, B ToM yKcIie, 1 MM B Hallleli CTpaHe
MIPOUCXOAUT CTAHOBJIEHUE IPaXk JaHCKOT O 3aKOHOJIaTe/IbCTBA, OTBE-
JaroiIero Tpe6oBaHMAM PA3BUTHUS PIHOYHON SKOHOMUKH, YJIEHCTBA
Poccun B BTO u rino6anusannu He TOJIbKO 3KOHOMUKH, HO U TIpaBa.

Muororpannas gestenbHOCTb Muxauna I'puropbeBuua 1o paspa-
0OTKe pa3NnyYHbIX JOKYMEHTOB, pErlaMeHTUPYIOIINX BHEIIHETOP-
FOBYIO [IOCTABKY, OTPa)kaeT UCTOPUIO IPAaBOBOI'O PEryIMpOBaHUS
NaHHOTO MHCTUTYTA B HALllel CTpaHe, B KaX /bl JOKYMEHT UM BJIO-
KEeHa yacTuLa AyILu.

Mpb1 noMHUM Muxauna FpI/II‘OpbeBI/I‘{a, Mbl UMTa€M U NEPEUYUTDI-

Bd€EM €ero pa6OTbI, WCTIOJIb3YyEM UMX B IIPAKTHUKE, a4 3HAYNUT — OH IIO-
[IpEeXHEMY C HaMMU.
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